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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 

 
MICHAEL S. SINGER,  

  Plaintiff,  

 v. 

CITY OF NEWTON, 

  Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
      
 
     FIRST AMENDED COMPLAINT 
     FOR DECLARATORY AND 
     INJUNCTIVE RELIEF 
  
     Civil Action No. 1:17-CV-10071-WGY 

 

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Plaintiff Michael S. Singer, pro se, pursuant to Fed. R. Civ. P. 15(a)(1)(B), hereby 

amends his Complaint against Defendant City of Newton (“Newton”) and avers as follows: 

INTRODUCTION 

1. On December 19, 2016, Newton’s city council enacted Section 20-64 of the City 

of Newton Ordinances, entitled Pilotless Aircraft Operation (the “Ordinance”).  The Ordinance 

relates to FAA-regulated unmanned aircraft and their operation in national airspace.1 

2. This is an action under the Supremacy Clause of the U.S. Constitution, 28 U.S.C. 

§ 2201, and 42 U.S.C. § 1983, and in equity seeking a declaration that the Ordinance is impliedly 

preempted by the Federal Aviation Act and the FAA Modernization and Reform Act (FMRA) 

and violates Plaintiff’s natural and statutory rights of air navigation.  This action further seeks an 

injunction permanently enjoining Defendant’s use of the Ordinance’s against Plaintiff or others. 

																																																								
1 All airspace over Newton is national airspace.  See 49 U.S.C. § 40103(a)(1).  The national 
airspace principally affected by the Ordinance is FAA Class G and Class B airspace. 

Case 1:17-cv-10071-WGY   Document 12   Filed 02/10/17   Page 1 of 13



	 -2- 

3. Powered flight is an endeavor that inherently transcends municipal boundaries.  

Aviation would be unsafe and impractical if separately regulated by the nation’s ~90,000 local 

governments.2  Aircraft cannot safely comply with federal rules if also required to climb, 

descend, turn, or squeeze into corridors at the behest of each municipality they overfly. 

4. Since the Air Commerce Act of 1926, the U.S. Government has exercised 

continual and exclusive sovereignty over U.S. airspace.  See 49 U.S.C. § 40103(a)(1). 

5. The Federal Aviation Act of 1958 created the Federal Aviation Administration 

(FAA).  The FAA has since occupied the fields of air safety and air navigation and has exercised 

pervasive authority over U.S. airspace and aircraft. 

6. Congress has mandated that the FAA prescribe aircraft regulations for 

“navigating, protecting, and identifying aircraft,” “protecting individuals and property on the 

ground,” and “ensur[ing] the efficient use of airspace.” 49 U.S.C. § 40103(b).  The FAA has 

issued extensive regulations covering what kind of aircraft may fly, where and how they may fly, 

and who may fly them.  See 14 CFR Chapter 1, and particularly 14 CFR Part 107. 

7. Pilots and aviation businesses, who make substantial investments over periods of 

years or decades, rely on the FAA’s nationally uniform regulation of U.S. airspace and aircraft. 

8. The public enjoys natural and statutory rights of air navigation.  Federal law 

affirms that “A citizen of the United States has a public right of transit through the navigable 

airspace.”  49 U.S.C. § 40103(a)(2).  Massachusetts law provides that “navigable airspace shall 

be subject to a public right of air navigation” and that “[f]light of aircraft over the lands and 

																																																								
2 See Carma Hogue, Government Organization Summary Report: 2012, U.S. Census Bureau 
(2013), also available online at:  http://www2.census.gov/govs/cog/g12_org.pdf. 
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waters of this commonwealth … shall be lawful unless at such a low altitude as to interfere with 

the then existing use …” M.G.L. C. 90 §§ 35 and 46 (emphasis added). 

9. The public right of navigation is firmly rooted in ancient and common law.  

Congress’s power to protect navigation derives from the Commerce Clause.  The right of 

navigation protects the movement of a person’s ship, even if that person is not aboard. 

10. Recently, the field of aviation has made rapid advances in unmanned aircraft. 

11. Unmanned aircraft are “aircraft” under the FAA’s authority.  49 U.S.C. § 40102; 

FMRA Section 331 et seq; 14 CFR Part 107. 

12. In 2012 Congress directed the FAA to “safely accelerate the integration of civil 

unmanned aircraft into the national airspace system.”  FMRA Section 332(a)(1).  The FAA 

responded with regulations, inter alia, for small unmanned aircraft, including 14 CFR Part 107. 

13. Small Unmanned Aircraft Systems (“sUAS”), sometimes imprecisely called 

“drones,” are unmanned aircraft weighing less than 55 pounds and their associated systems.  14 

CFR Part 107. 

14. sUAS have enormous potential to do public good.  They can deliver vital 

medicines, find a missing person, rush a flotation device to a swimmer, monitor for Zika-infected 

mosquitoes, show a farmer where crops need water, herd livestock, guide firefighters, inspect 

buildings, survey land, and study wildlife.  They let hospice patients (virtually) visit their 

favorite outdoor places before dying. 

15. The media and public have lawful uses for sUAS to observe government acts. 

16. sUAS can safely operate—and the FAA generally requires them to operate—at 

lower altitudes than conventional fixed-wing aircraft. 
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17. Because sUAS operate closer to the ground, municipal governments have 

legitimate concerns that sUAS, if misused, could cause a hazard, disturbance, or invasion of 

privacy.  This action does not dispute Newton’s traditional police powers to prohibit and punish 

such misuse.  Cf. Newton Ordinances Sections 20-13 (noise), 20-52 (disorderly behavior), 20-61 

(peeping tom), 21-5 (nuisance in parks); and M.G.L. C. 272 § 53 (disturbance of peace), C. 265 § 

13A (assault and battery), C. 265 §§ 35 and 36 (dropping objects), C. 265 § 43 (stalking), C. 265 

§ 43A (criminal harassment), C. 269 § 14A (annoying electronic communication), C. 272 § 99 

(intercepting oral communications), and C. 272 § 105 (peeping tom). 

18. Newton’s Ordinance takes off from a reasonable premise—protecting people on 

the ground—but climbs to unlawful heights.  By attempting to regulate aircraft and navigable 

airspace, the Ordinance runs contrary to the will of Congress, increases the risk of aviation 

hazards, and denies sUAS operators access to the very airspace the FAA allocated for them. 

JURISDICTION AND VENUE 

19. This court has federal question jurisdiction over this action because it arises under 

Supremacy Clause of the United States Constitution, art. VI, cl. 2., the Federal Aviation Act, the 

and the FMRA.  This Court also has jurisdiction over this action under 28 U.S.C. §  1337(a) 

because the Federal Aviation Act and FMRA are Acts of Congress regulating commerce.  This 

Court has supplemental jurisdiction over Plaintiff’s state law claims under 28 U.S.C. § 1367. 

20. Plaintiff is entitled to declaratory and other relief deemed necessary and proper 

pursuant to 28 U.S.C. §§ 1331, 2201, and 2202 and Fed. R. Civ. Proc. 57. 

21. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b), because 

Defendant resides in this District and because a substantial part of the events or omissions giving 

rise to Plaintiff’s claims occurred in this District. 
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PARTIES 

22. Plaintiff Michael S. Singer, M.D., Ph.D. (“Singer”) is a U.S. citizen, FAA-

certified small unmanned aircraft pilot, and licensed physician who resides, owns real property, 

and owns and operates one or more small unmanned aircraft in Newton, Massachusetts. 

23. Defendant City of Newton (“Newton”) is a corporate governmental body and a 

political subdivision of the Commonwealth of Massachusetts, established pursuant to the laws of 

Massachusetts. 

FACTUAL BACKGROUND 

24. Singer is a physician and inventor evaluating the use of sUAS for delivery of 

medical services.  He holds an M.D. and Ph.D. from Yale University, serves on the clinical 

faculty at Harvard Medical School, has co-founded several healthcare companies, and has been 

awarded about 50 patents that cover, inter alia, wireless medical devices.  Singer earns his 

livelihood by inventing new technologies and building small businesses around them. 

25. Singer is certified as a small unmanned aircraft pilot pursuant to 14 CFR Part 107.  

He owns two commercial-grade sUAS rotorcraft weighing over 0.55 pounds, one purchased 

before enactment of the Ordinance, another purchased thereafter.  Singer has operated sUAS 

over public and private lands in Newton and Needham, Massachusetts in accordance with 14 

CFR Parts 101 or 107. 

26. FAA rules issued under the FMRA require that a sUAS operator register with the 

FAA, mark the sUAS with an FAA registration number, and observe various safety rules. 

27. The altitude of an aircraft can be expressed in feet Above Ground Level (AGL) or 

above Mean Sea Level (MSL). 
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28. In response to its Congressional mandate under the FMRA, the FAA has 

determined that sUAS may operate at altitudes below 400 feet AGL.  In fact, with certain 

exceptions, FAA rules require that a commercial sUAS operate at or below 400 feet AGL. 

29. The FAA is empowered to assess civil and criminal penalties for unlawful 

operation of a sUAS, including at altitudes below 400 feet AGL. 

30. The FAA has investigated and fined sUAS operators for hazardously operating a 

sUAS, including at altitudes below 400 feet AGL. 

31. Class B airspace is a category of controlled airspace expressly regulated by the 

FAA.  It usually surrounds the nation’s busiest airports.  It is supervised by air traffic control. 

32. As a statement of fact, the FAA has designated some airspace above Newton and 

below 400 feet AGL as Class B airspace.  Such airspace can be found, for example, above Malia 

Terrace.  This can be ascertained by reference to an FAA aeronautical chart. 

33. Class G airspace is a category of airspace expressly regulated by the FAA.  It is 

the portion of airspace that has not been designated as Class A, B, C, D, or E. 

34. As a statement of fact, the FAA has designated most of the airspace above 

Newton and below 400 feet AGL as Class G airspace.  This can be ascertained by reference to an 

FAA aeronautical chart. 

35. The national airspace includes at least some airspace over Newton that is below 

400 feet AGL. 

36. A rotorcraft is a heavier-than-air aircraft that depends principally for its support in 

flight on the lift generated by one or more rotors. 

37. A helicopter is a rotorcraft.  Some sUAS are rotorcraft. 
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38. The WCVB-TV Heliport is located within 1500 feet of Newton.  The location of 

this heliport can be ascertained by reference to an FAA aeronautical chart. 

39. The navigable airspace, as such term applies to a helicopter or a sUAS rotorcraft, 

includes at least some airspace over Newton and below 400 feet AGL. 

40. While the FAA has imposed various safety rules on operation of sUAS, the FAA 

has not required that operators obtain permission from owners of each property they overfly.   

41. The text of the Ordinance is attached as Exhibit 1. 

42. Section (1) of the Ordinance defines a class of “pilotless aircraft”. 

43. Sections (2) and (4) of the Ordinance provide that “Owners of all pilotless aircraft 

shall register their aircraft with the City Clerk’s Office” and pay a fee, and that “Registration 

shall include . . . A copy of the Owner’s Federal Aviation Administration Certificate of 

Registration for pilotless aircraft”. 

44. The City Clerk has implemented a paper-based registration process that requires 

payment of $10 in person or by mail. 

45. The FAA has exempted from registration sUAS weighing less than 0.55 pounds. 

46. The Ordinance requires registration of all sUAS, including those weighing less 

than 0.55 pounds. 

47. Section (3)(a)(i) of the Ordinance provides that “No pilotless aircraft shall be 

operated . . . over private property at an altitude below 400 feet without the express permission of 

the owner of said private property”. 

48. Section (3)(a)(ii) of the Ordinance provides that no pilotless aircraft shall be 

operated “at a distance beyond the visual line of sight of the Operator”. 
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49. Section (3)(a)(v) of the Ordinance provides that no pilotless aircraft shall be 

operated “over any school, school grounds, or other City property . . . without prior permission 

from the City . . .” 

50. Upon information and belief, Defendant’s decision to control sUAS operations 

precisely “below 400 feet” was in response to the FAA’s rule that sUAS “cannot be higher than 

400 feet.”  Cf. 14 CFR Part 107 § 107.51. 

51. Upon information and belief, Defendant’s written records up to December 19, 

2016 do not cite any reason, except as alleged in the preceding paragraph, to impose restrictions 

on sUAS operations precisely “below 400 feet.” 

52. Defendant crafted the “below 400 feet” restriction as a precise counterpart to the 

FAA’s “higher than 400 feet” restriction, such that the two rules, concurrently applied, would 

presumptively prohibit sUAS over most of the land area of Newton. 

53. The “below 400 feet” restriction of Section 3(a)(i) of the Ordinance frustrates 

Congress’s express purpose to “safely accelerate the integration of civil unmanned aircraft 

systems into the national airspace system.” Cf. FMRA Section 332(a)(1). 

54. The “below 400 feet” restriction of Section 3(a)(i) of the Ordinance effectively 

extends the boundaries of private property into the sovereign airspace of the United States. 

55. Section 3(a)(i) of the Ordinance interferes with Plaintiff’s federally permitted 

operation of a sUAS in national airspace under 400 feet AGL.  

56. Section 3(a)(v) of the Ordinance interferes with Plaintiff’s federally permitted 

operation of a sUAS in national airspace over City of Newton property.  

57. 14 CFR Part 107 Subpart D provides that the FAA may grant waivers of certain 

operational restrictions, e.g. for line-of-sight requirements. 
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58. Section 3(a)(ii) of the Ordinance conflicts with Plaintiff’s exercise of such waiver 

provisions. 

59. 14 CFR Part 107 § 107.31 et seq. allows Plaintiff to operate a sUAS within the 

visual line of sight of a visual observer who is separate from the remote pilot in command. 

60. Section 3(a)(ii) of the Ordinance conflicts with 14 CFR Part 107 § 107.31 et seq. 

61. 14 CFR Part 107 § 107.21 allows a remote pilot in command, e.g., Plaintiff, to 

deviate from sUAS operational requirements due to an in-flight emergency. 

62. The Ordinance makes no express provision for emergency deviations. 

63. 14 CFR Part 107 requires a sUAS to have a “pilot in command”. 

64. The Ordinance expressly treats a sUAS as a “pilotless aircraft”. 

65. Section 3(b) of the Ordinance empowers the chief of police to “prohibit the use or 

operation of pilotless aircraft where it is allowed, or allow the operation of pilotless aircraft 

where it is prohibited.” 

66. Section 3(b) of the Ordinance effectively empowers the chief of police to issue a 

temporary flight restriction (TFR), issue an airspace authorization, or waive a requirement of 14 

CFR Part 107.  Such powers, however, are reserved for the FAA and air traffic control.  See 14 

CFR Parts 91 and 99, and 14 CFR Part 107 §§ 107.41 and 107.200. 

67. The provisions and omissions of the Ordinance set forth above sow confusion 

about aircraft rules and air traffic control and thereby increase the risk of aviation hazards. 

68. The provisions and omissions of the Ordinance set forth above conflict with the 

statutory powers of the FAA and its Administrator under 49 U.S.C. §§ 106, 40103, and 44701. 

Case 1:17-cv-10071-WGY   Document 12   Filed 02/10/17   Page 9 of 13



	 -10- 

COUNT 1 

Field Preemption; Supremacy Clause; 49 U.S.C. § 40103; FMRA 

69. Plaintiff realleges and incorporates herein by reference the allegations contained 

in each of the foregoing paragraphs. 

70. Plaintiff is a member of a class for whose especial benefit 49 U.S.C. § 40103 et 

seq. and the FMRA were enacted. 

71. 49 U.S.C. § 40103, the FMRA, other federal law, 14 CFR Part 107, and other 

FAA regulations create express and implied rights in Plaintiff’s favor. 

72. The Ordinance is impliedly preempted under the doctrine of field preemption; 

violates the Supremacy Clause of the United States Constitution; and is void at least because: 

a. Congress has explicitly stated its purpose to “safely accelerate the integration of 

civil unmanned aircraft into the national airspace system”; 

b. federal regulation of aircraft safety, aircraft movement, aircraft registration, 

navigable airspace, controlled airspace, and pilot certification is pervasive and 

entirely occupies these fields of law; 

c. Congress has mandated that the FAA regulate and register unmanned aircraft; 

d. Congress has mandated that the FAA regulate the airspace of the United States; 

e. Congress has mandated that the FAA prescribe air traffic regulations for 

navigating and identifying aircraft, protecting individuals and property on the 

ground, and ensuring efficient use of airspace; and 

f. the Ordinance treads on the fields of aircraft safety, aircraft movement, aircraft 

registration, navigable airspace, controlled airspace, and pilot certification. 
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73. Plaintiff has immediate and prospective economic interests that rely upon the 

consistent application of federal law and regulations, and which the Ordinance now harms and is 

further poised is to harm. 

COUNT 2 

Conflict Preemption; Supremacy Clause; 49 U.S.C. Part A; FMRA; Supremacy Clause 

74. Plaintiff realleges and incorporates herein by reference the allegations contained 

in each of the foregoing paragraphs. 

75. The Ordinance is impliedly preempted under the doctrine of conflict preemption; 

violates the Supremacy Clause of the United States Constitution; and is void at least because: 

a. the Ordinance conflicts with Section 332(a)(1) of the FMRA and frustrates the 

express purpose of Congress to integrate unmanned aircraft into the national 

airspace system; 

b. the Ordinance effectively extends the boundaries of private property 400 feet 

vertically into the sovereign airspace of the United States and thereby conflicts 

with 49 U.S.C § 40103; 

c. the Ordinance conflicts with Plaintiff’s natural and statutory rights of navigation 

affirmed by 49 U.S.C. § 40103; 

d. the Ordinance conflicts with FAA control of Class B and Class G airspace and 

thereby conflicts with the statutory powers of the FAA and its Administrator 

pursuant to 49 U.S.C. §§ 106, 40103, and 44701; 

e. the Ordinance conflicts with 14 CFR Parts 91, 99 and 107 and thereby conflicts 

with the statutory powers of the FAA and its Administrator pursuant to 49 U.S.C. 

§§ 40103 and 44701; 
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f. the Ordinance conflicts with the FMRA by requiring the owner of a sUAS 

weighing less than 0.55 pounds to register with the FAA; and 

g. the Ordinance’s registration requirement is separate, broader, and more onerous 

than the FAA’s and thereby surpasses 49 U.S.C. § 44101 et seq. and the FMRA. 

76. Plaintiff has immediate and prospective economic interests that rely upon the 

consistent application of federal law and regulations, and which the Ordinance now harms and is 

further poised is to harm. 

COUNT 3 

Federal Right of Transit; 49 U.S.C. § 40103; 42 U.S.C. § 1983 

77. Plaintiff realleges and incorporates herein by reference the allegations contained 

in each of the foregoing paragraphs. 

78. 49 U.S.C. § 40103 affirms Plaintiff’s natural and statutory right of air transit. 

79. Plaintiff’s right of transit applies to the navigation of his unmanned aircraft. 

80. The Ordinance violates Plaintiff’s right of transit and thereby causes him 

immediate economic harm and other current and prospective harms. 

COUNT 4 

State Right of Navigation; M.G.L. C. 90 §§ 35 and 46; 28 U.S.C. § 1367 

81. Plaintiff realleges and incorporates herein by reference the allegations contained 

in each of the foregoing paragraphs. 

82. M.G.L. C. 90 §§ 35 and 46 afford Plaintiff a right of air navigation. 

83. Plaintiff’s right of navigation applies to the navigation of his unmanned aircraft. 

84. The Ordinance violates Plaintiff’s right of navigation and thereby causes him 

immediate economic harm and other current and prospective harms. 
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PRAYER FOR RELIEF 

Plaintiff prays that the Court enter judgment against Defendant and grant the following relief: 

a. declare that Section 20-64 of the City of Newton Ordinances is impliedly 

preempted by the Federal Aviation Act as recodified and amended, the FMRA, 

and federal regulations, and is therefore void; 

b. declare that Section 20-64 of the City of Newton Ordinances violates Plaintiff’s 

natural and statutory rights of air transit and air navigation pursuant to 49 U.S.C. 

§ 40103 and M.G.L. C. 90 §§ 35 and 46; 

c. permanently enjoin Defendant from administering or enforcing Section 20-64 of 

the City of Newton Ordinances against Plaintiff or any other person or entity; and 

d. grant such additional relief as justice may require. 

Respectfully submitted, 

 

Dated: February 10, 2017    /s/ Michael S. Singer 
Michael S. Singer, pro se 
Plaintiff 
241 Nahanton Street 
Newton, MA  02459 
Telephone:  617-388-2132 
E-mail:  mike_remote@hotmail.com 
 

 
CERTIFICATE OF SERVICE 

I hereby certify that this document filed through the CM/ECF system will be sent electronically 
to the registered participants as identified on the Notice of Electronic Filing (NEF). 

 
 
Dated: February 10, 2017    /s/ Michael S. Singer 

Michael S. Singer, pro se 
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