
From: Willis, Joe  
Sent: Friday, June 28, 2019  
Subject: RE: Tort Relating to Drones

Given the recent and strong objections from our JEB, ABA, Professor Henry Smith, reporter for ALI 
Restatement of Property IV and the inconsistent treatment of the ALI recent draft treatment of trespass 
AND THE VERY RECENT SCOTUS OPINION IN THE KNICK case I urge the Drafting Committee to arrange 
an immediate telephone conference to discuss asking to withdraw the draft from floor presentation 
prior to the meeting and allow us to work through those objections. I am convinced our draft will be 
DOA if ever it leaves the ULC in this form. 

A word on Knick. First no consideration of it has happened yet in the committee. The opinion makes 
clear that a regulatory taking case can be brought upon passage of the offending regulation and avoid 
the ripeness prong of exhausting state procedures for inverse condemnation. IHMO if a state should 
pass our bill it could be sued immediately under 42 USCA 1983.The 11th Amendment likely would 
preclude the action in Federal Court but it can be brought in State Court.  The state couldn’t just 
apologize and repeal but would owe just compensation from the date of taking. Importantly Knick 
restored the just compensation clause to its rightful place of equal stature to the first amendment. 
What does that do to the presumption included for first amendment activity that also drew criticism. 

I just don’t see how with all the opposition, notwithstanding the industry liking of what it gives drone 
operators, it would ever be passed. Even if a model act, if followed and adopted by a local government, 
that would land them in federal court defending an inverse case. 

I ask that each member of the drafting committee and voting leadership give this serious consideration 
and set up a conference call and then join me in asking for delay until next year while we try to come to 
something that cures the existing problems in our draft. 
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