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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

MICHAEL S. SINGER, 

Plaintiff, 
v. 

CITY OF NEWTON, 

Defendant. 

) 
) 
) 
) 
) 
) 
)
)
)
)

     MOTION 

     Civil Action No. 1:17-CV-10071-WGY 

     ORAL ARGUMENT REQUESTED 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

(ORAL ARGUMENT REQUESTED) 

Pursuant to Fed. R. Civ. Proc. 56 and Local Rules 7.1 and 56.1, Plaintiff respectfully 

moves this Court for entry of an Order granting summary judgment in his favor.  Specifically, 

Plaintiff moves for summary judgment on his claims: 

1. that the challenged provisions of Section 20-64 of the City of Newton Ordinances

[i.e., section 2 and subsections (3)(a)(i), (3)(a)(ii), and (3)(a)(v)] are void as

preempted by the FAA Modernization and Reform Act of 2012 (Pub. L. 112-95)

and the Federal Aviation Act (as recodified and amended), under the Supremacy

Clause of the U.S. Constitution; and

2. that the challenged provisions of Section 20-64 of the City of Newton Ordinances

violate Plaintiff’s rights of transit and navigation affirmed under 49 U.S.C. §

40103(a)(2) and Mass. Gen. Laws Ch. 90 § 35 and 46.
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Plaintiff further moves for summary judgment in his favor on the matter raised by 

Defendant’s Second Affirmative Defense (Home Rule), specifically:  that the City of Newton 

lacked authority under Article of Amendment LXXXIX to the Massachusetts Constitution to 

enact the challenged provisions of Section 20-64 of the City of Newton Ordinances; and that 

the challenged provisions are therefore void.  

In support of this Motion for Summary Judgment, Plaintiff is filing herewith a 

Memorandum of points and authorities and Statement of Material Facts, along with 

Declarations, exhibits, and his Motion to admit the declarations and exhibits into evidence. 

Plaintiff requests oral argument on this Motion for Summary Judgment. 

For the reasons provided in the supporting Memorandum, Plaintiff contends that there is 

no genuine disputed issue as to any material fact and that he is entitled to judgment on his 

claims as a matter of law.  Consequently, Plaintiff respectfully prays that this Court grant 

summary judgment in his favor, and declare that the challenged provisions of Section 20-64 of 

the City of Newton Ordinances are preempted by federal law, violate Plaintiff’s rights, and are 

otherwise void. 

Plaintiff further respectfully prays that the Court permanently enjoin the Defendant 

from administering or enforcing the challenged provisions of the Ordinance against Plaintiff or 

any other person. 

/s/ Michael S. Singer 
Michael S. Singer, pro se 
241 Nahanton Street 
Newton, MA  02459 
617-388-2132
mike_remote@hotmail.com

Dated: March 25, 2017 
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CERTIFICATE OF SERVICE 

I hereby certify that this document filed through the CM/ECF system will be sent electronically 
to the registered participants as identified on the Notice of Electronic Filing (NEF). 

Dated: March 25, 2017 /s/ Michael S. Singer 
Michael S. Singer, pro se 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

MICHAEL S. SINGER,

Plaintiff,

v.

CITY OF NEWTON,

Defendant

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 1:17-CV-10071-WGY

DECLARATION OF LORETTA E. ALKALAY

I, Loretta E. Alkalay, hereby declare and state the following is true:

1. I have been retained by the Plaintiff to provide my expert opinion.  I am of legal age and
competent to make this declaration.

2. My principal address is 140 Old Army Road, Scarsdale, New York.
3. I am currently an aviation attorney and independent consultant on federal aviation

regulatory matters.  I am also an adjunct professor at Vaughn College of Aeronautics and
Technology in New York where I teach Aviation Law, Drone Law and Aviation Safety
courses, among other courses.

4. Prior to these positions, I was an attorney for the Federal Aviation Administration [FAA]
from 1978 to 2009.  From 1987 to 2009, I was the Regional Counsel for the FAA’s
Eastern Region, Jamaica, N.Y.  Among other duties, I was the top legal adviser for the
Region responsible for prosecution of enforcement cases involving violations of the
federal aviation regulations by corporate entities and individuals arising in seven states
and the District of Columbia.  I was also responsible for enforcement cases arising in
Europe, the Middle East, Africa and parts of Asia.  I was responsible for interpretations
of federal laws and regulations on a broad range of aviation-related issues, including
airports, environmental, procurement and personnel matters, and for issuing legal
opinions to the public on a broad range of matters including federal preemption of state
and local laws.  I was responsible for assisting the Department of Justice in litigation
involving FAA-related preemption issues.

5. I hold a B.A. from Cornell University, cum laude and with distinction in all subjects, and
a J.D. from New York University School of Law.  I hold an FAA Remote Pilot
Certificate with sUAS rating.  I am admitted to practice in New York State and in the
Fourth and Second Circuits Courts of Appeals
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6. I have reviewed the City of Newton’s Ordinance No. A-97 [Ordinance] relating to the
“operation of pilotless aircraft” and compared it to federal regulations applicable to
operations of unmanned aircraft.

7. The Ordinance raises a number of concerns regarding its impact on aviation safety and
efficiency, the ability of operators to comply with it and the City’s ability to fairly
enforce it.

8. The FAA has promulgated comprehensive regulations regarding the registration and
operation of civil small unmanned aircraft systems within the United States.  Those
regulations are principally found in 14 C.F.R. Parts 48, 101 and 107 [Federal Aviation
Regulations or FARs.]

9. On information and belief, the source of said information being conversations with
plaintiff Dr. Michael Singer, the City of Newton did not consult with the FAA or aviation
legal or technical experts prior to adopting this Ordinance.

10. In my opinion, the City should have consulted with the FAA and aviation legal and
technical experts to ensure that the Ordinance was not preempted, that it did not
adversely impact on safe and efficient aviation operations in the National Airspace
System [NAS] and that it could be fairly enforced.

11. There are numerous issues raised by the Ordinance that affect the safety and efficiency of
the NAS, compliance with both this Ordinance and federal regulations and fair
enforcement of the Ordinance.  For example, the Ordinance applies to “pilotless aircraft.”
The term “pilotless aircraft” is not a term used by the FAA to describe what are popularly
known as drones and the apparent target of this Ordinance.  The term “pilotless aircraft”
not only differs from the official terminology used by the FAA but also conflicts with it.
The term used by the FAA in its regulations is “unmanned aircraft,” defined in 14 C.F.R.
Part 1.  Where “pilotless aircraft” is defined in Sec. 20-64 (1) of the Ordinance as “an
unmanned, powered aerial vehicle, weighing less than 55 pounds, that is operated without
direct human contact from within or on the aircraft,” the federal regulation defines
“unmanned aircraft” as “an aircraft operated without the possibility of direct human
intervention from within or on the aircraft.”   The term “aircraft” is defined in the federal
regulations as “a device that is used or intended to be used for flight in the air.” The
federal regulations further define “small unmanned aircraft” which definition is different
than and conflicts with the Ordinance’s definition of “pilotless aircraft.”  Specifically,
“small unmanned aircraft (small UAS)” is defined as an “unmanned aircraft weighing
less than 55 pounds on takeoff, including everything that is on board or otherwise
attached to the aircraft.” [emphasis added] Unlike the descriptor used in the Ordinance -
- “pilotless” - the federal regulations that apply to commercial operations, as well as some
hobby flights, specifically contemplate a “pilot” at the controls of the small UAS, albeit a
remote pilot. See, 14 C.F.R. Sec. 107.12. Adding to the confusion and conflict, the
Ordinance uses the word “vehicle” in its definition of “pilotless aircraft”; the FAA does
not consider a “vehicle” – such as an ultralight regulated under 14 C.F.R. Part 103 – to be
an aircraft.

12. The Ordinance’s applicability to “pilotless aircraft” clearly differs and conflicts with
federal regulations applicable to “small unmanned aircraft.” The Ordinance creates

Case 1:17-cv-10071-WGY   Document 30-3   Filed 03/25/17   Page 2 of 4



confusion for operators and makes compliance difficult.  It could also result in operators
having to choose between compliance with federal regulations and the Ordinance.  The
City’s enforcement of the Ordinance would be difficult and potentially unfair because of
likely confusion over the applicability of the Ordinance to the particular aircraft
operation.

13. Another area of conflict between the Ordinance and federal regulations involves
registration.  The FAA’s registration regulations are extensively covered in 14 C.F.R.
Parts 47 and 48 and differ from the requirements in the Ordinance Sec. 20-64 (2).  One
difference is that federal registration of unmanned aircraft weighing .55 pounds or less is
not required; the Ordinance requires registration of all “pilotless aircraft” even if they
weigh .55 pounds or less.  The registration scheme under the Ordinance is also
substantially different than the federal scheme and would result in confusion and
difficulty in both compliance and enforcement.  For example, the Ordinance would
require children under the age of 13 to register (with their names, addresses, emails and
phone numbers potentially available under state freedom of information laws) where the
federal regulations do not allow those under 13 to register. 14 C.F.R. Sec. 48.25(b).

14. The FAA specifically stated in a memo dated December 17, 2015, “because Federal
registration is the exclusive means for registering UAS for purposes of operating an
aircraft in navigable airspace, no state or local government may impose an additional
registration requirement on the operation of UAS in navigable airspace without first
obtaining FAA approval.”
https://www.faa.gov/uas/resources/uas_regulations_policy/media/uas_fact_sheet_final.pd
f

15. The Ordinance also contains operating prohibitions which directly conflict with Parts 101
and 107 of the FARs.  According to the preamble to Parts 101 and 107, these regulations
were specifically issued “to integrate UAS [unmanned aircraft systems] into the NAS
[National Airspace System]” and “to allow for routine civil operation of small UAS in the
NAS and to provide safety rules for these operations.”
https://www.faa.gov/uas/media/RIN_2120-AJ60_Clean_Signed.pdf, pages 9-10. The
FAA defines NAS as “the common network of U.S. airspace; air navigation facilities,
equipment and services, airports or landing areas; aeronautical charts, information and
services; rules, regulations and procedures, technical information, and manpower and
material. Included are system components shared jointly with the military.” FAA
Pilot/Controller Glossary. https://www.faa.gov/air_traffic/publications/media/pcg.pdf

16. Among the areas of direct conflict with federal regulations, the Ordinance prohibits
flights below 400 feet over private property “without the express permission of the
owner.” Ordinance, Sec. 20-64 (3)(a)(i). (Part 107 specifically requires most operations
to remain below 400 feet. 14 C.F.R. Sec. 107.51(b).) In addition, the Ordinance prohibits,
among other things, all flights over “any school, school grounds, or other City property or
sporting event” without prior approval. Ordinance, Sec. 20-64(3)(a)(v). Furthermore, it
delegates to the Chief of Police the authority to further prohibit operation even in areas
allowed “during an impending or existing emergency, or when such use or operation
would pose a threat to public safety.” Ordinance, Sec. 20-64 (3)(b). These prohibitions
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directly conflict with federal regulations and would affect the safety and efficiency of the
NAS.

17. Another Ordinance requirement that is confusing and conflicts with federal regulations is
the prohibition on “pilotless aircraft” operating “at a distance beyond visual line of sight
(VLOS) of the Operator.”  Ordinance, Sec. 20-64 3(a)(ii).  Section 107.31(a) of the FARs
requires – with one exception - that the pilot “with vision unaided by any device other
than corrective lenses…must be able to see the unmanned aircraft throughout the entire
flight…”  The Ordinance confuses the ability to actually see the unmanned aircraft with
the distance one could see it.  (An exception in Section 107.31(b)(2) allows the pilot to
operate without maintaining VLOS, so long as he or she uses a visual observer who does
maintain VLOS.  Here again, the Ordinance conflicts with the federal rule.)

18. Fair enforcement of the Ordinance would require technical expertise in many instances to
determine whether a violation had occurred.  For example, determining that a “pilotless
aircraft” interfered with a manned aircraft [see, Sec. 20-64 (3)(a)(iii)] would require
technical expertise to establish the altitude and location in the air of both the “pilotless
aircraft” and the manned aircraft and technical expertise to determine that the “pilotless
aircraft” had interfered with the manned aircraft.

19. The Ordinance’s requirement in Sec. 20-64 (5) that “pilotless aircraft” comply with a
local noise ordinance could affect the operations of small unmanned aircraft and thereby
affect the safety and efficiency of their operations in the NAS.  There are no federal noise
regulations for small unmanned aircraft.  The Supreme Court held in City of Burbank et
al. v. Lockheed Air Terminal, Inc. et al. (1973) that local control of aircraft noise is
federally preempted.

20. Based on the foregoing, it is my opinion that the Ordinance conflicts with federal
regulations, negatively affects the safety and efficiency of the NAS and would be difficult
for operators to comply with and for the City to fairly enforce.

21. I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing
statements of fact are true, and that any foregoing statements based on my belief are
believed to be true.

Executed on this 20 day of March 2017

Loretta E. Alkalay, Esq.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
MICHAEL S. SINGER,  

  Plaintiff,  

 v. 

CITY OF NEWTON, 

  Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
     DECLARATION OF 
     VICTOR M. MOSS 
 
 
 
 
     Civil Action No. 1:17-CV-10071-WGY 

 

DECLARATION OF VICTOR M. MOSS 

I, Victor M. Moss, hereby declare and state the following true facts: 

1.  I am of legal age and competent to make this declaration.  I have personal 

knowledge of the facts set forth in this declaration. 

2. I am a United States citizen.  My principal place of business is 2100 S. Carr St., 

Lakewood, CO 80227-2422. 

3. I have worked as a professional photographer for 29 years.   I am the founder and 

owner of Moss Photography, a commercial photography business since 1988.  I have an 

Associate’s degree in Applied Science with an emphasis on Photography from the Art Institute 

of Colorado.  I am an aerial photography instructor at Drone U. 

4. I specialize in architectural and aerial photography.   I have extensive experience 

taking aerial photographs from unmanned and manned aircraft.  I hold an FAA remote pilot 

certificate with sUAS rating. 

5.  I have been asked by the Plaintiff to compare manned and unmanned aircraft, and 

the photographic systems they typically carry. 
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6. I will state my opinions about the potential of certain equipment to enable 

surveillance or cause invasion of privacy, but I do not engage in these activities myself. 

7.   The ability of a photographic system to acquire a detailed photograph of a 

subject depends on the distance of the camera from the subject, the light cast on the subject, the 

resolution achieved by the camera and optical system, and the exposure. 

8. The subject can be optionally illuminated with an external light source. 

9. The resolution of a digital photograph depends on the sensor resolution and the 

optical magnification.  The optical magnification is determined by the focal length of the lens 

and the dimensions of the sensor. 

10. The exposure of a digital photograph depends on the aperture, the exposure time 

(shutter speed), and the amplification of light (ISO number).  These parameters are 

interdependent, and improvement of one requires compromise of another.  Overall, the quality of 

exposure is constrained by the amount of light cast on the subject.  The maximum aperture is a 

physical characteristic of the lens.  The chosen exposure time can depend on the movement of 

the subject and the camera. 

11. Aircraft vibration and movement reduce the quality of an aerial photograph. 

These effects can be counteracted by reducing exposure time, and by using specialized camera 

accessories such a gyroscopic mounts. 

12. Generally, modifications to a photographic system that provide more detailed 

aerial photographs will also increase the weight of the system.  For example, increased focal 

length and maximum aperture can markedly increase the weight and bulk of the lens.  Increased 

sensor resolution and more sophisticated electronics add to the weight of the camera.  

Specialized camera mounts and optional light sources add to the weight of the overall system.    
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13. I typically perform unmanned aerial photography with a DJI Inspire 1 unmanned 

aerial vehicle with a DJI X5 Micro 4/3s camera.  The focal length ranges from 12mm to 45mm. 

The 35mm Full Frame equivalent would be 24mm to 90mm.  I consider this system to be of 

professional quality.  The unmanned aerial vehicle has a maximum payload of about 1.5lbs, 

including camera and gimbal. This maximum payload severely constrains the type of camera, 

lens, and mount that can be carried by the unmanned aerial vehicle.  The ability of this 

photographic system to acquire a detailed photograph is substantially less than a conventional 

handheld camera of professional quality. For example, my Nikon D800 with a 300mm lens and 

TC17E tele-converter (equating to a 510mm lens) weighs 4.15lbs.  

14. During unmanned and manned flights when I have taken aerial photographs, I am 

always aware of the aircraft’s indicated altitude.  

15. In my opinion, a photograph taken with one of my professional handheld cameras 

from an aircraft 1000 feet over a subject will be more detailed than a photograph taken from my 

professional unmanned aerial vehicle 200 feet over the subject.  In this respect, a manned aircraft 

at 1000 feet above ground level (AGL) altitude will have more potential for surveillance and 

invasion of privacy that an unmanned aerial vehicle at 200 feet AGL altitude. For example, my 

Nikon D800 set up as described above will have 5.6 times the detail of my Inspire 1 (with its 

longest lens attached) if flown at the same altitude. The photographic detail obtained by my 

Nikon taken at 1000’AGL would be comparable to the detail obtained by my Inspire from 

179’AGL.  I have another UAS, the DJI Phantom 4 Professional (P4P), which is much more 

common than the Inspire. The P4P has a full frame equivalent lens of 24mm.  The photographic 

detail obtained by my Nikon taken at 1000’AGL would be comparable to the detail obtained by 
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my P4P from 48’AGL.  A manned aircraft can carry a full frame DSLR camera with a 1000mm 

lens, which would provide about twice the resolution described above. 

16. Thus, although some unmanned aircraft possess flight characteristics that allow 

them to operate more closely to a subject, the detail of photographs from these aircraft is 

severely limited by a low payload capacity. 

17. On the other hand, although a manned aircraft may not operate as closely to a 

subject, it can carry heavier and much more sophisticated photographic equipment that results in 

more detailed photographs and a greater potential for surveillance or invasion of privacy.    

18. My fee for providing this declaration was $100. 

19. I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the 

foregoing statements of fact are true, and that any foregoing statements based on my belief are 

believed to be true. 

20. Executed on this 21st day of March, 2017 

 

__________________________________ 
Victor M. Moss 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
MICHAEL S. SINGER,  

  Plaintiff,  

 v. 

CITY OF NEWTON, 

  Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
     DECLARATION OF 
     MICHAEL S. SINGER 
 
 
 
 
     Civil Action No. 1:17-CV-10071-WGY 

 

DECLARATION OF MICHAEL S. SINGER 

I, Michael S. Singer, hereby declare and state the following true facts: 

1. I am a United States citizen.  I reside at 241 Nahanton Street, Newton, 

Massachusetts.  I have lived in Newton for about nine years. 

2. I hold B.S., Ph.D., and an M.D. degrees from Yale University.  I completed 

internship and residency at Harvard Medical School.  I am licensed to practice medicine in the 

Commonwealth of Massachusetts.  I am named as an inventor on about 50 patents. 

3. I hold an FAA remote pilot certificate with sUAS rating.  I have also logged about 

45 hours of instruction in the Cessna 172 and Super Decathlon airplanes. 

4. Since 2003 I have devoted a portion of my research efforts to telemedicine, i.e., 

the use of telecommunications to care for patients from a distance.  At Harvard Medical School I 

developed a remotely monitored inhaler to predict and prevent asthma attacks; this has been 

licensed by Partners Healthcare.  In 2006 I co-founded HealthHonors, a telemedicine company 

for the promotion of health behaviors.  I received competitive funds from the National Institutes 

of Health and CIMIT (a local academic consortium) to support the above work.   
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5. HealthHonors was acquired by a Russell 2000 company in 2009.  I have co-

founded other companies in the medical field.  Topokine was acquired by a Fortune 500 

company in 2016.  The latest company I have co-founded, Cartesian Therapeutics, is focused on 

personalized cell therapies for patients with myeloma.  I contribute to Cartesian on a part-time 

basis and am therefore in search of other opportunities. 

6. As early as March 2014, it occurred to me that unmanned aircraft would provide a 

new wave of innovation for telemedicine.  I started to explore this idea in earnest in late 2016. 

7. I believe that it would be untenable for me to raise capital, assemble a leadership 

team, and recruit employees for a company whose services were prohibited in the city where I 

reside.  I am concerned that other cities and towns in eastern Massachusetts will enact their own 

drone ordinances, and that a patchwork of incompatible local laws will make it impossible for 

unmanned aircraft startup companies to operate. 

8. A basic aeronautical skill is the ability to read FAA aeronautical charts.  A person 

does not need to be an expert to read such charts.  A copy of a relevant portion of an FAA chart 

for Boston is shown in Figure 1.  For comparison, a street map showing a portion of eastern 

Newton is shown in Figure 2, with the political area of Newton shaded in red.  From these 

Figures and from my familiarity with certain streets and landmarks in Newton, I know that some 

airspace above the City of Newton and below 400 feet Above Ground Level (AGL) is Class B 

airspace for Boston Logan Airport.  Such airspace can be found inside (i.e., to the east of) the 

solid blue arc that is second from left on Figure 1; for example, over an area roughly between the 

Chestnut Hill Reservoir and Hammond Pond.  This Class B airspace extends from the surface up 

to 7000 feet above Mean Sea Level (MSL).  I know that most of the airspace over Newton from 
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2000 to 7000 feet MSL is Class B airspace for Boston Logan Airport.  Such airspace can be 

found inside (i.e., to the east of) the solid blue arc that is leftmost on Figure 1 

9. On March 11, 2017 I received an e-mail from Wesley Verkaart of Blue Card LLC 

and Heliops LLC in response to an inquiry I had made to Mr. Verkaart.  I have provided an 

authentic copy of that email as an “Exhibit 9”. 

10. I am submitting to the Court an “Exhibit 15” which includes three aerial 

photographs.  These photographs were obtained by me and are accurately described in the 

accompanying legends. 

11. I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the 

foregoing statements of fact are true, and that any foregoing statements based on my belief are 

believed to be true. 

12. Executed on this 25th day of March, 2017 

 

___________________ 
Michael S. Singer 
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Figure 1. 
 

 

 

Figure 2. 
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LAW ENFORCEMENT GUIDANCE FOR SUSPECTED UNAUTHORIZED 
UAS OPERATIONS 

Version 3 – Issued 8/11/2016 
 

Issue 

There is evidence of a considerable increase in the unauthorized use of small, inexpensive 
Unmanned Aircraft Systems (UAS or “drones”) by individuals and organizations, including 
companies. The FAA retains the responsibility for enforcing Federal Aviation Regulations, 
including those applicable to the use of UAS. The agency recognizes though that State and 
local Law Enforcement Agencies (LEA) are often in the best position to deter, detect, 
immediately investigate,1 and, as appropriate,2 pursue enforcement actions to stop 
unauthorized or unsafe UAS operations.  The information provided below is intended to 
support the partnership between the FAA and LEAs in addressing these activities.   

Discussion 

The general public, a wide variety of organizations, including private sector (e.g., commercial 
companies), non-governmental (e.g., volunteer organizations), and governmental entities (e.g., 
local agencies) continue to demonstrate significant interest in UAS. The benefits offered by 
this type of aircraft are substantial, and the FAA is committed to integrating UAS into the 
National Airspace System (NAS).  This integration, however, must address important safety 
and security considerations. The increasing number of cases of unauthorized use of UAS is a 
serious concern for the FAA and many of its interagency partners.   

This document is intended to assist LEAs in understanding the legal framework that serves as 
the basis for FAA legal enforcement action against UAS operators for unauthorized and/or 
unsafe UAS operations (Section 1) and to provide guidance regarding the role of LEAs in 
deterring, detecting, and investigating unauthorized and/or unsafe UAS operations (Section 2). 

SECTION 1. 

Basic Legal Mandates 

The FAA’s safety mandate under 49 U.S.C. § 40103 requires it to regulate aircraft operations 
conducted in the NAS,3 which include UAS operations, to protect persons and property on the 
ground, and to prevent collisions between aircraft and other aircraft or objects.  In addition, 49 
                                                 
1 At least in terms of initial contact with the suspected offender. 
2 Applying any laws falling within the enforcement authority of the LEA in question. 
3 The NAS is “the common network of U.S. airspace; air navigation facilities, equipment and services, airports or landing areas . . . . 
Included are system components shared jointly with the military.”  See FAA Pilot/Controller Glossary (Apr. 3, 2014), available 
athttp://www.faa.gov/air_traffic/publications/media/pcg_4-03-14.pdf. 
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U.S.C. § 44701(a) requires the agency to promote safe flight of civil aircraft in air commerce 
by prescribing, among other things, regulations and minimum standards for other practices, 
methods, and procedures the Administrator finds necessary for safety in air commerce and 
national security.4   

An Unmanned Aircraft is an Aircraft that Must Comply with Safety Requirements 

An unmanned aircraft is an “aircraft” as defined in the FAA’s authorizing statutes and is 
therefore subject to regulation by the FAA.  49 U.S.C. § 40102(a)(6) defines an “aircraft” as 
“any contrivance invented, used, or designed to navigate or fly in the air.” The FAA’s 
regulations (14 C.F.R. § 1.1) similarly define an “aircraft” as “a device that is used or intended 
to be used for flight in the air.”  Because an unmanned aircraft is a contrivance/device that is 
invented, used, and designed to fly in the air, it meets the definition of “aircraft.” In addition, 
on December 16, 2015, the FAA promulgated an Interim Final Rule (80 Fed. Reg. 78594) that 
defined Unmanned Aircraft, Model Aircraft, Small Unmanned Aircraft, and Small Unmanned 
Aircraft System in 14 C.F.R. § 1.1. The FAA has promulgated regulations that apply to the 
operation of all aircraft, whether manned or unmanned, and irrespective of the altitude at 
which the aircraft is operating. FAA regulations prohibit any person from operating an aircraft 
in a careless or reckless manner so as to endanger the life or property of another. 

Model Aircraft Operations 

An important distinction to be aware of is whether the UAS is being operated for hobby or 
recreational purposes or for some other purpose. This distinction is important because there are 
specific requirements in the FAA Modernization and Reform Act of 2012, Public Law 112-95, 
(the Act) that pertain to “Model Aircraft” operations, which are conducted solely for hobby or 
recreational purposes.  While flying Model Aircraft for hobby or recreational purposes does 
not require FAA approval, all Model Aircraft operators must operate safely and in accordance 
with the law.  The FAA provides guidance and information to individual Model Aircraft 
operators about how they can operate safely under current regulations and laws.  Guidance 
may be found at:  http://www.faa.gov/uas/getting_started/fly_for_fun/. 
 
Section 336(c) of the Act and 14 C.F.R. § 1.1 define “Model Aircraft” as an unmanned aircraft 
that is –  
 

(1) Capable of sustained flight in the atmosphere;  

(2) Flown within visual line of sight of the person operating the aircraft; and  

(3) Flown for hobby or recreational purposes. 

Each element of this definition must be met for a UAS to be considered a Model Aircraft under 
the Act and the regulation. Under Section 336(a) of the Act, the FAA is restricted from 
conducting further rulemaking specific to Model Aircraft as defined in Section 336(c) so long 
as the Model Aircraft operations are conducted in accordance with the requirements of Section 
336(a). Section 336(a) requires that—  

                                                 
4 FAA action on these security concerns support and are informed by the national defense, homeland security, and Law Enforcement 
statutory responsibilities and authorities of our interagency partners. 
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(1) The aircraft is flown strictly for hobby or recreational use;  

(2) The aircraft is operated in accordance with a community-based set of safety 
guidelines and within the programming of a nationwide community-based 
organization;  

(3) The aircraft is limited to not more than 55 pounds unless otherwise certified through 
a design, construction, inspection, flight test, and operational safety program 
administered by a community-based organization;  

(4) The aircraft is operated in a manner that does not interfere with and gives way to 
any manned aircraft; and  

(5) When flown within 5 miles of an airport, the operator of the aircraft provides the 
airport operator and the airport air traffic control tower (when an air traffic facility 
is located at the airport) with prior notice of the operation (model aircraft operators 
flying from a permanent location within 5 miles of an airport should establish a 
mutually-agreed upon operating procedure with the airport operator and the airport 
air traffic control tower (when an air traffic facility is located at the airport)). 

Model Aircraft that Operate in a Careless or Reckless Manner 

Section 336(b) of the Act, however, makes clear that the FAA has the authority under its 
existing regulations to pursue legal enforcement action against persons operating Model 
Aircraft when the operations endanger the safety of the NAS, even if they are operating in 
accordance with Sections 336(a) and 336(c).  For example, a Model Aircraft operation 
conducted in accordance with Section 336(a) and (c) may be subject to an enforcement action 
if the operation is conducted in a careless or reckless manner so as to endanger the life or 
property of another.  

Commercial and Other Non-Model Aircraft UAS Operations 
 

UAS operations that do not meet the definition of Model Aircraft, or are not conducted in 
accordance with Section 336(a) of the Act, may only be operated under FAA rules for UAS 
or with specific authorization from the FAA. UAS that are not flown for hobby or 
recreational purposes may be operated through one of four avenues:  
 

1) 14 C.F.R. Part 107: The new regulatory framework enables certain small UAS 
operations for commercial and other non-hobby purposes. The rule addresses 
airspace restrictions, remote pilot certification, and operational limits. Read the 
full regulation at https://www.federalregister.gov/articles/2016/06/28/2016-
15079/operation-and-certification-of-small-unmanned-aircraft-systems    
 

2) Section 333 Exemptions: The FAA issued these exemptions to authorize certain 
commercial operations as a bridge to 14 C.F.R. Part 107. These exemptions are 
valid for two years. Existing Section 333 exemption holders will still be able to 
operate under the terms of their exemption after Part 107 takes effect. UAS 
operators who have obtained an exemption must also obtain a Certificate of 
Waiver or Authorization (COA). 
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 4 

 
3) Public Aircraft Operations5: Public aircraft operators must obtain a COA prior 

to operations. Further information about public aircraft operations is available in 
Advisory Circular (AC) 00-1.1A, Public Aircraft Operations.  

 
4) Airworthiness Certification: Some UAS are issued an airworthiness certificate 

that prescribes specific operational provisions for a particular aircraft. Operators 
of these aircraft must also obtain a COA. 

It is important to understand that all UAS operations not operated as Model Aircraft under 
Section 336 of the Act are subject to current and future FAA regulation. At a minimum, any 
such flights are currently required under the FAA’s regulations to be operated within the 
framework of one of the four means of authorization detailed above. Further, these flights must 
be conducted with an authorized aircraft (certificated or exempted), with a valid aircraft 
registration certificate and with a properly certificated pilot. 
 
Regardless of the type of UAS operation, the FAA’s statutes and the Federal Aviation 
Regulations prohibit any conduct that endangers individuals and property on the surface, other 
aircraft, or otherwise endangers the safe operation of other aircraft in the NAS. In addition, 
States and local governments are enacting their own laws regarding the operation of UAS, 
which may mean that UAS operations may also violate state and local laws specific to UAS 
operations, as well as broadly applicable laws such as assault, criminal trespass, or injury to 
persons or property.  

 

UAS Compliance with Airspace Security Requirements 
 
As an aircraft, UAS operations (including those involving Model Aircraft) must be conducted 
in accordance with the airspace-centric security requirements prescribed by the FAA’s 
regulations and various implementation tools used by the FAA, specifically including airspace 
with special flight rules and Notices to Airmen (NOTAM) that define Temporary Flight 
Restrictions (TFR).  It is important that UAS operators and LEAs be familiar with the airspace 
restrictions respectively relevant to their operations and their enforcement area of 
responsibility. 

Flight restrictions are used to protect, but are not limited to, special security events, sensitive 
operations (e.g., select Law Enforcement activity, space flight operations, etc.), and 
Presidential movement. The most up-to-date list of TFRs is available at 
http://tfr.faa.gov/tfr2/list.html. 

See Attachment A for reference resources.6 

  

                                                 
5 Exemptions under 14 CFR part 11 that rely on Section 333 (Special Rules for Certain Unmanned Aircraft Systems) of the Act for relief 
from the airworthiness certificate requirement. 
6 Attachment A also includes a NOTAM concerning avoidance (including no loitering) over power plants, dams, refineries, industrial 
complexes, and military facilities. Although not a restriction, this TFR urges aircraft operators to avoid these locations. 
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UAS Registration Requirements 

All unmanned aircraft, including those operated exclusively as Model Aircraft, that weigh 
more than 0.55 pounds and are operated in the NAS must be registered with the FAA by 
their owner under either 14 C.F.R. Part 47 or Part 48.  
 
The FAA will issue a unique registration number that begins with either an “N” “or “FA.” 
These numbers must be placed on the unmanned aircraft to be readily visible, or they may 
be inside a battery compartment or other place in the aircraft, provided no tools are needed 
to open the compartment. The registration number will be unique to the operator if operating 
strictly as a Model Aircraft, and unique to the aircraft if operating other than as a Model 
Aircraft. The operator of the UAS must carry a Certificate of Aircraft Registration in either 
paper or electronic format and make it available to Law Enforcement upon request.  
 
Failure to register a UAS, including Model Aircraft, in accordance with these rules may 
result in regulatory and criminal sanctions. The FAA may assess civil penalties up to 
$27,500. Criminal penalties include fines of up to $250,000 and/or imprisonment for up to 
three years. 
 
More information about UAS registration can be found at https://registermyuas.faa.gov/ 
  

SECTION 2. 

The Role of Law Enforcement 

The FAA promotes voluntary compliance by educating individual UAS operators about how 
they can operate safely under current regulations and laws. The FAA also has a number of 
enforcement tools available including warning notices, letters of correction, and civil penalties. 
The FAA may take enforcement action against anyone who conducts an unauthorized UAS 
operation or operates a UAS in a way that endangers the safety of the National Airspace 
System. This authority is designed to protect users of the airspace as well as people and 
property on the ground. 

As noted above, however, State and local LEAs are often in the best position to deter, detect, 
immediately investigate,7 and, as appropriate,8 pursue enforcement actions to stop 
unauthorized UAS operations. Although the FAA retains the responsibility for enforcing 
FAA’s regulations, FAA aviation safety inspectors, who are the agency’s principal field 
elements responsible for following up on these unauthorized and/or unsafe activities, will often 
be unable to immediately travel to the location of an incident. 

While the FAA must exercise caution not to mix criminal law enforcement with the FAA’s 
administrative safety enforcement function, the public interest is best served by coordinating 
and fostering mutual understanding and cooperation between governmental entities with Law 
Enforcement responsibilities. Although there are Federal criminal statutes that may be 
                                                 
7 At least in terms of initial contact with the suspected offender. 
8 Applying any laws falling within the enforcement authority of the LEA in question. 
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implicated by some UAS operations (e.g., 49 U.S.C. § 46307), most violations of the FAA’s 
regulations may be addressed through administrative enforcement measures. As with any other 
civil or criminal adjudication, successful enforcement will depend on development of a 
complete and accurate factual report contemporaneous with the event. 

Although certainly not an exhaustive list, Law Enforcement officials, first responders, and 
others can provide invaluable assistance to the FAA and help deter unsafe UAS operations by 
taking the actions outlined below:  

(1) Witness Identification and Interviews. Local Law Enforcement is in the best 
position to identify potential witnesses and conduct initial interviews, documenting 
what they observed while the event is still fresh in their minds. In addition, local 
Law Enforcement is in an optimum position to secure all information necessary for 
FAA safety inspectors to contact these witnesses in any subsequent FAA 
investigation. Administrative proceedings often involve very technical issues; 
therefore, we expect our own safety inspectors will need to re-interview most 
witnesses. We are mindful that in many jurisdictions, State law may prohibit the 
transmission of witness statements to third parties, including the FAA. In those 
circumstances, it is extremely important the FAA be able to locate and conduct 
independent interviews of witnesses. 

(2) Identification of Operators. Law Enforcement is in the best position to locate the 
suspected operators of the aircraft, and any participants or support personnel 
accompanying the operators. Registration information collected from the device or 
from the operator can aid in identification and enforcement efforts by the FAA.  We 
continue to identify operators engaged in commercial operations who have not 
received authorization from the FAA to do so. However, in our enforcement 
proceedings, we bear the burden of proof, and showing who actually operated the 
UAS is critical. Therefore, evidentiary thresholds must be met even when using 
data or video acquired via the internet. Likewise, the purpose for the operation 
(such as in support of a commercial venture, to further some business interest, or to 
secure compensation for their services) may become an important element in 
determining what regulations, if any, may have been violated by the operation. 
Identification and interview of suspected operators early on will help immeasurably 
to advance enforcement efforts. 

(3) Viewing and Recording the Location of the Event. Pictures taken in close 
proximity to the event are often helpful in describing light and weather conditions, 
any damage or injuries, and the number and density of people on the surface, 
particularly at public events or in densely populated areas. During any witness 
interviews, use of fixed landmarks that may be depicted on maps, diagrams or 
photographs immeasurably help in fixing the position of the aircraft, and such 
landmarks also should be used as a way to describe lateral distances and altitude 
above the ground, structures or people (e.g., below the third floor of Building X; 
below the top of the oak tree located Y; or any similar details that gives reference 
points for lay witnesses). 

(4) Identifying Sensitive Locations, Events, or Activities. The FAA maintains a 
variety of security-driven airspace restrictions around the country to help protect 
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sensitive locations, events, and activities through TFRs, Prohibited Areas, and other 
mechanisms such as the Washington, DC, Flight Restricted Zone (DC FRZ).  UAS 
operations, including Model Aircraft flights, are generally prohibited within these 
defined volumes of airspace.  LEAs should become familiar with the steady-state 
airspace restrictions active within their area of responsibility, along with as-needed 
TFRs, which could be instituted to help protect sensitive events (e.g., major 
gatherings of elected officials) and activities (e.g., Presidential movements).  If 
there is any question as to whether a TFR has been established in a given location, 
contact the nearest air traffic facility or flight service station for further information 
or visit http://tfr.faa.gov/tfr2/list.html for a graphic representation of TFRs locatable 
by state and effective dates.  

(5) Notification. Immediate notification of an incident, accident or other suspected 
violation to one of the FAA Regional Operation Centers (ROC) located around the 
country is valuable to the timely initiation of the FAA’s investigation. These 
centers are manned 24 hours a day, 7 days a week with personnel who are trained in 
how to contact appropriate duty personnel during non-business hours when there 
has been an incident, accident, or other matter that requires timely response by 
FAA employees. A list of these centers and telephone numbers is included as 
Attachment B to this letter.  FAA Law Enforcement Assistance Program (LEAP) 
Special Agents are also available to provide investigation support.  LEAP Special 
Agent contact information is included as Attachment C to this letter. 

(6) Evidence Collection. Identifying and preserving any public or private security 
systems that may provide photographic or other visual evidence of UAS operations, 
including video or still picture security systems, can provide essential evidence to 
the FAA. Many times these systems do not permanently store information but erase 
it as the system recycles at a given interval. Local Law Enforcement is in the best 
position to inquire and make initial requests to identify and preserve this form of 
evidence or obtain legal process for securing this evidence in the context of an 
investigation of a possible violation of state criminal law. In addition, all UAS that 
weigh more than 0.55 pounds and are operated in the NAS must be registered with 
the FAA and must display identification numbers signifying FAA registration, and 
individuals operating a UAS must carry, in paper or electronic form, an FAA-issued 
aircraft registration certificate.  Note that identification numbers may not be 
conspicuous from a distance because of the size and non-traditional configuration 
of some UAS.  

You can search the registration database for UAS assigned an “N-number” by using 
the “Look up N-numbers” search box on the FAA’s homepage: www. faa.gov. 
UAS that have been assigned an “FA-number” registration can be verified by 
contacting your FAA LEAP Special Agent (See Attachment C).  

Other investigative methods also may prove useful, such as consensual examination of the 
UAS, equipment trailers, and documentation. However, other Law Enforcement processes, 
such as arrest and detention or non-consensual searches almost always fall outside of the 
allowable methods to pursue administrative enforcement actions by the FAA unless they are 
truly a by-product of a State criminal investigation. We do not mean to discourage use of these 
methods and procedures where there is an independent basis for law enforcement officers to 
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use them under State or local law. We simply wish to emphasize that work products intended 
for FAA use generally should involve conventional administrative measures such as witness 
interviews, “stop and talk” sessions with suspected violators, consensual examination of 
vehicles and equipment, and other methods that do not involve court orders or the potential use 
of force by Law Enforcement personnel. 
 
It is extremely difficult to provide a “one size fits all” guide to cooperative investigation of 
suspected unauthorized UAS operations considering the myriad jurisdictions and the 
associated statutory and constitutional restraints and requirements. State and local officials are 
urged to use their governmental unit’s legal resources and their own management chain to 
develop acceptable protocols for dealing with these instances. In some situations, there may be 
legal bars to the sharing of some information or the use of databases designed for conventional 
Law Enforcement. However, with appropriate data collection during first responses and early 
reporting to the FAA, Federal, State and local agencies will be in the best position to both 
collect and share information that may be of interest to each jurisdiction. FAA aviation safety 
inspectors are adept at coordination with our own legal resources to ensure unauthorized UAS 
operators are properly accountable for the potential risk they create to both people and 
property. In addition, we have specially trained inspectors within the FAA UAS Integration 
Office who can provide expertise in this area. 
 
If you have any questions or your agency would like to pursue advance planning on how to 
address these situations, please feel free to contact your local FAA LEAP Special Agent or the 
FAA’s Law Enforcement Assistance Program Office at (202) 267-4641 or (202) 267-2480.  
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Attachment A. 
 
 Excerpts 

 

Presidential  
Movements 

FDC 4/7607 ZBW RI..AIRSPACE PROVIDENCE, RHODE ISLAND..TEMPORARY  
FLIGHT RESTRICTIONS. OCTOBER 16, 2014 LOCAL. THIS NOTAM REPLACES 
NOTAM 4/7600 DUE TO SCHEDULE CHANGE.  PURSUANT TO 49 USC 40103(B  
THE FEDERAL AVIATION ADMINISTRATION (FAA) CLASSIFIES THE AIRSPACE 
DEFINED IN THIS NOTAM AS 'NATIONAL DEFENSE AIRSPACE'. PILOTS WHO 
DO NOT ADHERE TO THE FOLLOWING PROCEDURES MAY BE INTERCEPTED  
DETAINED AND INTERVIEWED BY LAW ENFORCEMENT/SECURITY 
PERSONNEL. ANY OF THE FOLLOWING ADDITIONAL ACTIONS MAY ALSO BE 
TAKEN AGAINST A PILOT WHO DOES NOT COMPLY WITH THE 
REQUIREMENTS OR  ANY SPECIAL INSTRUCTIONS OR PROCEDURES 
ANNOUNCED IN THIS NOTAM:  
A) THE FAA MAY TAKE ADMINISTRATIVE ACTION, INCLUDING IMPOSING CIVI   
PENALTIES AND THE SUSPENSION OR REVOCATION OF AIRMEN 
CERTIFICATES; OR   
B) THE UNITED STATES GOVERNMENT MAY PURSUE CRIMINAL CHARGES,  
INCLUDING CHARGES UNDER TITLE 49 OF THE UNITED STATES CODE,  
SECTION 46307; OR   
C) THE UNITED STATES GOVERNMENT MAY USE DEADLY FORCE AGAINST 
THE AIRBORNE AIRCRAFT, IF IT IS DETERMINED THAT THE AIRCRAFT POSES 
AN IMMINENT SECURITY THREAT. 
… 
C. THE FOLLOWING OPERATIONS ARE NOT AUTHORIZED WITHIN THIS TFR: 
FLIGHT TRAINING, PRACTICE INSTRUMENT APPROACHES, AEROBATIC 
FLIGHT, GLIDER OPERATIONS, SEAPLANE OPERATIONS, PARACHUTE 
OPERATIONS, ULTRALIGHT, HANG GLIDING, BALLOON OPERATIONS, 
AGRICULTURE/CROP DUSTING, ANIMAL POPULATION CONTROL FLIGHT 
OPERATIONS, BANNER TOWING OPERATIONS, SIGHTSEEING 
OPERATIONS,MAINTENANCE TEST FLIGHTS, MODEL AIRCRAFT 
OPERATIONS, MODEL ROCKETRY, UNMANNED AIRCRAFT SYSTEMS (UAS), 
AND UTILITY AND PIPELINE SURVEY OPERATIONS.   
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 Excerpts 
 

DC FRZ FDC 0/8326 ZDC PART 1 OF 10 FLIGHT RESTRICTIONS, WASHINGTON, DC, 
EFFECTIVE 1012010401 UTC UNTIL FURTHER NOTICE. THIS NOTICE WILL 
REPLACE NOTAM 0/9477 DUE TO A CHANGE IN RESTRICTIONS. THIS NOTAM 
AND A NOTAM FOR THE LEESBURG MANEUVERING AREA SUPPLEMENT 
SUBPART V, 14 CFR PART 93 FOR THE WASHINGTON, D.C. SPECIAL FLIGHT 
RULES AREA (DC SFRA). PURSUANT TO 49 USC 40103(B), THE FAA HAS 
ESTABLISHED THE DC SFRA AREA AS 'NATIONAL DEFENSE AIRSPACE. ANY 
PERSON WHO DOES NOT COMPLY WITH THE REQUIREMENTS APPLICABLE 
TO THE DC SFRA MAY BE INTERCEPTED, DETAINED AND INTERVIEWED BY 
LAW ENFORCEMENT/SECURITY PERSONNEL. ANY OF THE FOLLOWING 
ADDITIONAL ACTIONS MAY ALSO BE TAKEN AGAINST A PILOT WHO DOES 
NOT COMPLY WITH THE REQUIREMENTS OR ANY SPECIAL INSTRUCTIONS 
OR PROCEDURES ANNOUNCED IN THIS NOTAM: A) THE FAA MAY TAKE 
ADMINISTRATIVE ACTION, INCLUDING IMPOSING CIVIL PENALTIES AND THE 
SUSPENSION OR REVOCATION OF AIRMEN CERTIFICATES; B) THE UNITED 
STATES GOVERNMENT MAY PURSUE CRIMINAL CHARGES, INCLUDING 
CHARGES UNDER TITLE 49 OF THE UNITED STATES CODE, SECTION 46307; 
C) THE UNITED STATES GOVERNMENT MAY USE DEADLY FORCE AGAINST 
THE AIRBORNE AIRCRAFT, IF IT IS DETERMINED THAT THE AIRCRAFT POSES 
AN IMMINENT SECURITY THREAT. 

… 

A. THE FOLLOWING OPERATIONS ARE NOT AUTHORIZED WITHIN THE DC 
FRZ: FLIGHT TRAINING, AEROBATIC FLIGHT, PRACTICE INSTRUMENT 
APPROACHES, GLIDER OPERATIONS, PARACHUTE OPERATIONS, ULTRA 
LIGHT, HANG GLIDING, BALLOON OPERATIONS, TETHERED BALLOONS, 
AGRICULTURE/CROP DUSTING, ANIMAL POPULATION CONTROL FLIGHT 
OPERATIONS, BANNER TOWING OPERATIONS, MAINTENANCE TEST 
FLIGHTS, MODEL AIRCRAFT OPERATIONS, MODEL ROCKETRY, FLOAT  
PLANE OPERATIONS, UNMANNED AIRCRAFT SYSTEMS (UAS) AND 
AIRCRAFT/HELICOPTERS OPERATING FROM A SHIP OR 
PRIVATE/CORPORATE YACHT. B. IT IS HIGHLY RECOMMENDED THAT A 
PILOT CONTINUOUSLY MONITOR VHF FREQUENCY 121.5 OR UHF 
FREQUENCY 243.0 FOR EMERGENCY INSTRUCTIONS WHEN OPERATING AN 
AIRCRAFT IN THE DC FRZ, EITHER IN AN AIRCRAFT THAT IS SUITABLY 
EQUIPPED, OR BY USE OF PORTABLE EQUIPMENT. 

 

Avoidance of Power 
Plants, etc. (Applied to al  
Aircraft, including UAS) 

FDC 4/0811 SPECIAL NOTICE. THIS IS A RESTATEMENT OF A PREVIOUSLY 
ISSUED ADVISORY NOTICE. IN THE INTEREST OF NATIONAL SECURITY AND 
TO THE EXTENT PRACTICABLE, PILOTS ARE STRONGLY ADVISED TO AVOID 
THE AIRSPACE ABOVE, OR IN PROXIMITY TO SUCH SITES AS POWER 
PLANTS (NUCLEAR, HYDRO-ELECTRIC, OR COAL), DAMS, REFINERIES, 
INDUSTRIAL COMPLEXES, MILITARY FACILITIES AND OTHER SIMILAR 
FACILITIES. PILOTS SHOULD NOT CIRCLE AS TO LOITER IN THE VICINITY 
OVER THESE TYPES OF FACILITIES. 
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 Excerpts 
 

Select Sporting Events FDC 4/3621 FDC SPECIAL SECURITY NOTICE. SPORTING EVENTS. THIS 
NOTAM REPLACES FDC NOTAM 9/5151 TO REFLECT A TSA WEBSITE UPDATE 
AND ADDITIONAL INFORMATION CONCERNING AIRSPACE WAIVERS. FLIGHT 
RESTRICTIONS IN THIS NOTAM COMPLY WITH STATUTORY MANDATES 
DETAILED IN SECTION 352 OF PUBLIC LAW 108-7 AS AMENDED BY SECTION 
521 OF PUBLIC LAW 108-199. PURSUANT TO 49 USC 40103(B), THE FEDERAL 
AVIATION ADMINISTRATION (FAA) CLASSIFIES THE AIRSPACE DEFINED IN 
THIS NOTAM AS 'NATIONAL DEFENSE AIRSPACE'. ANY PERSON WHO 
KNOWINGLY OR WILLFULLY VIOLATES THE RULES PERTAINING TO 
OPERATIONS IN THIS AIRSPACE MAY BE SUBJECT TO CERTAIN CRIMINAL 
PENALTIES UNDER 49 USC 46307. PILOTS WHO DO NOT ADHERE TO THE 
FOLLOWING PROCEDURES MAY BE INTERCEPTED, DETAINED AND 
INTERVIEWED BY LAW ENFORCEMENT/SECURITY PERSONNEL. PURSUANT 
TO 14 CFR SECTION 99.7, SPECIAL SECURITY INSTRUCTIONS, COMMENCING 
ONE HOUR BEFORE THE SCHEDULED TIME OF THE EVENT UNTIL ONE HOUR 
AFTER THE END OF THE EVENT. ALL AIRCRAFT OPERATIONS; INCLUDING 
PARACHUTE JUMPING, UNMANNED AIRCRAFT AND REMOTE CONTROLLED 
AIRCRAFT, ARE PROHIBITED WITHIN A 3 NMR UP TO AND INCLUDING 3000 FT 
AGL OF ANY STADIUM HAVING A SEATING CAPACITY OF 30,000 OR MORE 
PEOPLE WHERE EITHER A REGULAR OR POST SEASON MAJOR LEAGUE 
BASEBALL, NATIONAL FOOTBALL LEAGUE, OR NCAA DIVISION ONE 
FOOTBALL GAME IS OCCURRING. THIS NOTAM ALSO APPLIES TO NASCAR 
SPRINT CUP, INDY CAR, AND CHAMP SERIES RACES EXCLUDING 
QUALIFYING AND PRE-RACE EVENTS. FLIGHTS CONDUCTED FOR 
OPERATIONAL PURPOSES OF ANY EVENT, STADIUM OR VENUE AND 
BROADCAST COVERAGE FOR THE BROADCAST RIGHTS HOLDER ARE 
AUTHORIZED WITH AN APPROVED AIRSPACE WAIVER. AN FAA AIRSPACE 
WAIVER DOES NOT RELIEVE OPERATORS FROM OBTAINING ALL OTHER 
NECESSARY AUTHORIZATIONS AND COMPLYING WITH ALL APPLICABLE 
FEDERAL AVIATION REGULATIONS. THE RESTRICTIONS DESCRIBED ABOVE 
DO NOT APPLY TO THOSE AIRCRAFT AUTHORIZED BY AND IN CONTACT 
WITH ATC FOR OPERATIONAL OR SAFETY OF FLIGHT PURPOSES, 
DEPARTMENT OF DEFENSE, LAW ENFORCEMENT, AND AIR AMBULANCE 
FLIGHT OPERATIONS. ALL PREVIOUSLY ISSUED WAIVERS TO FDC NOTAM 
9/5151 REMAIN VALID UNTIL THE SPECIFIED END DATE BUT NOT TO EXCEED 
90 DAYS FOLLOWING THE EFFECTIVE DATE OF THIS NOTAM. INFORMATION 
ABOUT AIRSPACE WAIVER APPLICATIONS AND TSA SECURITY 
AUTHORIZATIONS CAN BE FOUND AT 
HTTP://WWW.TSA.GOV/STAKEHOLDERS/AIRSPACE-WAIVERS-0 OR BY 
CALLING TSA AT 571-227-2071. SUBMIT REQUESTS FOR FAA AIRSPACE 
WAIVERS AT HTTPS://WAIVERS.FAA.GOV 
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 Excerpts 
 

Disney Theme Parks FDC 4/XXXX ZZZ  SECURITY SPECIAL NOTICE  DISNEY WORLD THEME PARK  
ORLANDO FL THIS NOTAM REPLACES NOTAM 9/4985 TO REFLECT A TSA 
WEBSITE UPDATE AND ADDITIONAL INFORMATION CONCERNING AIRSPACE 
WAIVERS.  FLIGHT RESTRICTIONS IN THIS NOTAM COMPLY WITH 
STATUTORY MANDATES DETAILED IN SECTION 352 OF PUBLIC LAW 108-7 AS 
AMENDED BY SECTION 521 OF PUBLIC LAW 108-199. PURSUANT TO 49 USC 
40103(B), THE FEDERAL AVIATION ADMINISTRATION (FAA) CLASSIFIES THE 
AIRSPACE DEFINED IN THIS NOTAM AS 'NATIONAL DEFENSE AIRSPACE'. ANY 
PERSON WHO KNOWINGLY OR WILLFULLY VIOLATES THE RULES 
PERTAINING TO OPERATIONS IN THIS AIRSPACE MAY BE SUBJECT TO 
CERTAIN CRIMINAL PENALTIES UNDER 49 USC 46307. PILOTS WHO DO NOT 
ADHERE TO THE FOLLOWING PROCEDURES MAY BE INTERCEPTED, 
DETAINED AND INTERVIEWED BY LAW ENFORCEMENT/SECURITY 
PERSONNEL.  PURSUANT TO 14 CFR SECTION 99.7, SPECIAL SECURITY 
INSTRUCTIONS, ALL AIRCRAFT FLIGHT OPERATIONS TO INCLUDE 
UNMANNED AND REMOTE CONTROLLED AIRCRAFT ARE PROHIBITED WITHIN 
A 3 NMR OF 282445N/0813420W OR THE ORL238014.8 UP TO AND INCLUDING 
3000 FT AGL.  THE RESTRICTIONS DO NOT APPLY TO THOSE AIRCRAFT 
AUTHORIZED BY AND IN CONTACT WITH ATC FOR OPERATIONAL OR SAFETY 
OF FLIGHT PURPOSES, AND DEPARTMENT OF DEFENSE, LAW 
ENFORCEMENT, AND AIR AMBULANCE FLIGHT OPERATIONS.  FLIGHTS 
CONDUCTED FOR OPERATIONAL PURPOSES OF ANY DISNEY WORLD EVENT 
AND VENUE ARE AUTHORIZED WITH AN APPROVED WAIVER.  AN FAA 
AIRSPACE WAIVER DOES NOT RELIEVE OPERATORS FROM OBTAINING ALL 
OTHER NECESSARY AUTHORIZATIONS AND COMPLYING WITH ALL 
APPLICABLE FEDERAL AVIATION REGULATIONS.  ALL PREVIOUSLY ISSUED 
WAIVERS TO FDC NOTAM 4/4985 REMAIN VALID UNTIL THE SPECIFIED END 
DATE BUT NOT TO EXCEED 90 DAYS FOLLOWING THE EFFECTIVE DATE OF 
THIS NOTAM.  INFORMATION ABOUT AIRSPACE WAIVER APPLICATIONS AND 
TSA SECURITY AUTHORIZATIONS CAN BE FOUND AT 
HTTP://WWW.TSA.GOV/STAKEHOLDERS/AIRSPACE-WAIVERS-0 OR BY 
CALLING TSA AT 571-227-2071. SUBMIT REQUESTS FOR FAA AIRSPACE 
WAIVERS AT HTTPS://WAIVERS.FAA.GOV 
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Attachment B. 
 
 
 

Facility   States   Phone Number EMail 

Western ROC   AK, AZ, CA, CO, HI, ID, MT, NV, OR, UT,                      
WA and WY 425-227-1999 9-WSA-OPSCTR@faa.gov 

Central ROC   AR, IA, IL, IN, KS, LA, MI, MN, MO, ND,  NE, 
NM, OH, OK, SD, TX and WI 817-222-5006 9-CSA-ROC@faa.gov 

East ROC   AL, CT, FL, GA, KY, MA, ME, MS, NC, NH,   
PR, RI, SC, TN, VI and VT 404-305-5180 9-ASO-ROC@faa.gov  

East ROC   DC, DE, MD, NJ, NY, PA, VA and WV 404-305-5150 7-AEA-ROC@faa.gov 
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        SERVED:  November 18, 2014   
 
                                        NTSB Order No. EA-5730 
 
 
 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 17th day of November, 2014 
 
 
   __________________________________ 
      ) 
   MICHAEL P. HUERTA,       ) 
   Administrator,                    ) 
   Federal Aviation Administration,    ) 
                                        ) 
                    Complainant,        ) 
         )      Docket CP-217 
        v.        ) 
          ) 
   RAPHAEL PIRKER,       ) 
      ) 
                   Respondent.         ) 
      ) 
   __________________________________ ) 
 
 
 OPINION AND ORDER 
 
1. Background  

 The Administrator of the Federal Aviation Administration (FAA) appeals the decisional 

order of Administrative Law Judge Patrick G. Geraghty, issued March 6, 2014, vacating the 

Administrator’s order of assessment against respondent.1   The assessment ordered respondent to 

pay a civil penalty in the amount of $10,000.00 based on a violation of 14 C.F.R. § 91.13(a) for 

                                                 
1 A copy of the decisional order is attached.   
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alleged careless or reckless operation of an unmanned aircraft.2  The law judge’s order 

terminated the enforcement proceeding against respondent, and found § 91.13(a) did not apply to 

respondent’s unmanned aircraft because the device was not an “aircraft” for purposes of the 

regulation.  For the following reasons, we reverse the law judge’s decisional order and remand 

for further proceedings. 

 The Administrator issued an assessment order, which served as the complaint in the 

underlying proceeding, on June 27, 2013.  The complaint alleged respondent remotely piloted an 

unmanned aircraft—a Ritewing Zephyr—in a series of maneuvers around the University of 

Virginia (UVA) campus in Charlottesville, Virginia, on October 17, 2011.  The complaint 

alleged respondent operated the unmanned aircraft at altitudes ranging from the “extremely 

low”—10 feet above ground level (AGL)—up to 1,500 feet AGL.  In the complaint, the 

Administrator also asserted respondent operated the aircraft, inter alia, “directly towards an 

individual standing on a . . . sidewalk causing the individual to take immediate evasive 

maneuvers so as to avoid being struck by [the] aircraft”; “through a . . . tunnel containing moving 

vehicles”; “under a crane”; “below tree top level over a tree lined walkway”; “under an elevated 

pedestrian walkway”; and “within approximately 100 feet of an active heliport.”  Respondent 

allegedly conducted these maneuvers as part of flights for compensation, as the aircraft was 

equipped with a camera and respondent was “being paid by [a third party] to supply aerial 

photographs and video of the UVA campus and medical center.”   

 Respondent appealed the Administrator’s order, and subsequently filed a motion to 

dismiss the complaint as a matter of law.  The Administrator contested respondent’s motion, and 

                                                 
2 Section 91.13(a) prohibits operation of “an aircraft in a careless or reckless manner so as to 
endanger the life or property of another.” 
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the law judge later permitted additional pleadings from the parties.  The law judge’s decisional 

order granted respondent’s appeal.  

 B.  Law Judge’s Decisional Order 

When respondent moved to dismiss the complaint, he argued the Federal Aviation 

Regulations (FARs),3 which govern the operation of “aircraft,” did not apply to respondent’s 

Ritewing Zephyr.  In this regard, respondent argued the aircraft was a “model aircraft” not 

subject to the regulatory provisions applicable to “aircraft.”  After considering the parties’ 

written submissions on the motion, the law judge concluded in his decisional order the Zephyr 

was a “model aircraft” to which § 91.13(a) did not apply. 

 Citing the FAA’s 1981 advisory circular setting forth “safety standards” for “model 

aircraft” operations (AC 91-57, June 9, 1981),4 as well as a 2007 policy notice,5 the law judge 

explained the “FAA has distinguished model aircraft as a class excluded from the regulatory and 

statutory definitions [of the term ‘aircraft’].”  The law judge further stated, “[b]y affixing the 

word ‘model’ to ‘aircraft’ the reasonable inference is that [the Administrator] intended to 

distinguish and exclude model aircraft” from regulatory provisions applicable to “aircraft.”6  

Accepting the Administrator’s position that respondent’s Zephyr was an “aircraft” for purposes 

of the FARs, the law judge reasoned, “would . . . result in the risible argument that a flight in the 

                                                 
3 14 C.F.R. §§ 1.1, et seq. 

4 Available at www.faa.gov/documentlibrary/media/advisory_circular/91-57.pdf. 
 
5 Fed. Aviation Admin., Unmanned Aircraft Operations in the National Airspace System, Notice 
07-01, 72 Fed. Reg. 6689 (Feb. 13, 2007) (hereinafter “FAA Notice 07-01”). 

6 Decisional Order at 3. 
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air of, e.g., a paper aircraft, or a toy balsa wood glider, could subject the ‘operator’ to the 

regulatory provisions of [14 C.F.R. part 91 and] Section 91.13(a).”7 

 C.  Issues on Appeal 

 The Administrator appeals the law judge’s order, and presents two main issues.  The 

Administrator argues the law judge erred in determining respondent’s Zephyr was not an 

“aircraft” under 49 U.S.C. § 40102(a)(6) and 14 C.F.R. § 1.1.  The Administrator contends the 

law judge erred in determining respondent’s aircraft was not subject to 14 C.F.R. § 91.13(a).  We 

reverse and remand for further proceedings consistent with this Opinion and Order. 

2. Decision 

We review the law judge’s order de novo.8  In addition, we apply rules of construction to 

interpret statutes and regulations.9  If the language of a provision is clear and unambiguous on its 

face, the language controls; if the language is ambiguous, we interpret the provision in reference 

to, among other factors, the context in which it appears.10 

A. Definition of “Aircraft” 

This case has provoked interest from a diverse set of stakeholders in the Nation’s aviation 

system, and numerous stakeholders have submitted amici briefs in this case on matters ranging 

                                                 
7 Id. 

8 Administrator v. Dustman, NTSB Order No. EA-5657 at 6 (2013) (citing Administrator v. 
Smith, NTSB Order No. EA-5646 at 8 (2013), Administrator v. Frohmuth and Dworak, NTSB 
Order No. EA-3816 at 2 n.5 (1993); Administrator v. Wolf, NTSB Order No. EA-3450 (1991); 
Administrator v. Schneider, 1 N.T.S.B. 1550 (1972)). 

9 See generally Exelon Generation Co., LLC v. Local 15, Int’l Bhd. of Elec. Workers, AFL-CIO, 
676 F.3d 566, 570 (7th Cir. 2012), as amended (May 9, 2012) (stating, “[t]he same rules of 
construction apply to administrative rules as to statutes.”); see also Administrator v. Glennon and 
Shewbart, NTSB Order No. EA-5411 at 19-22 (2008). 

10 See Robinson v. Shell Oil Co., 519 U.S. 337, 340-41 (1997). 
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from principles of rulemaking and due process to First Amendment issues.  At this stage of the 

proceeding, however, we decline to address issues beyond the threshold question that produced 

the decisional order on appeal: Is respondent’s unmanned aircraft system (UAS) an “aircraft” for 

purposes of § 91.13(a), which prohibits any “person” from “operat[ing] an aircraft in a careless 

or reckless manner so as to endanger the life or property of another”?11  We answer that question 

in the affirmative. 

  1. Plain Language 

The Administrator’s authority to ensure aviation safety largely rests upon the 

Administrator’s statutory responsibility to regulate the operation of “aircraft.”12  Title 49 U.S.C. 

§ 40102(a)(6) defines “aircraft” as “any contrivance invented, used, or designed to navigate, or 

fly in, the air.”  Similarly, 14 C.F.R. § 1.1 defines “aircraft” for purposes of the FARs, including 

§ 91.13, as “a device that is used or intended to be used for flight in the air.”  The definitions are 

clear on their face.  Even if we were to accept the law judge’s characterization of respondent’s 

aircraft, allegedly used at altitudes up to 1,500 feet AGL for commercial purposes, as a “model 

aircraft,” the definitions on their face do not exclude even a “model aircraft” from the meaning 

of “aircraft.”  Furthermore, the definitions draw no distinction between whether a device is 

                                                 
11 Some of the legal issues presented in amici briefs are not within the Board’s jurisdiction. For 
example, we have long held that constitutional issues, such as the First Amendment issues raised 
by amici news organizations, are outside the scope of our review.  See, e.g., Garvey v. 
McCullough, NTSB Order No. EA-4592 at 2-3 (1997) (noting “the Board does not have the 
ultimate authority to rule on constitutional questions”); Hinson v. Ciampa, NTSB Order No. EA-
4210 at 4 (1994).   

12 See, e.g., 49 U.S.C. §§ 40103(b)(1) (“The Administrator . . . shall . . . assign by regulation or 
order the use of the airspace necessary to ensure the safety of aircraft and the efficient use of 
airspace.”), 44701 (“The Administrator of the Federal Aviation Administration shall promote 
safe flight of civil aircraft in air commerce by prescribing [safety regulations in various areas].”). 
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manned or unmanned.  An aircraft is “any” “device” that is “used for flight.”  We acknowledge 

the definitions are as broad as they are clear, but they are clear nonetheless.  

 Respondent points out the statutory and regulatory definitions of “aircraft” are drafted in 

passive voice and reflect what respondent views as an implication that an individual flies or 

navigates in the air by “using” an aircraft to do so.  Respondent argues the term “aircraft” means 

a device that sustains one or more individuals in flight, thus excluding unmanned aircraft from 

the definition.13  We disagree.   

When Congress enacted the Federal Aviation Act of 1958 (which created the Federal 

Aviation Agency) and defined “aircraft” in the predecessor provision of 49 U.S.C. 

§ 40102(a)(6),14 so-called “drones” were largely the currency of science fiction.  Congress 

demonstrated prescience, however, in the early definition of “aircraft”; it expressly defined the 

term as any airborne contrivance “now known or hereafter invented, used, or designed for 

navigation of or flight in the air.”15  Respondent points to the legislative history of the Act—as 

well as a reference in the Act to policies in furtherance of “air transportation”16—as evidence 

Congress intended the term “aircraft” to mean a manned aircraft.  However, the Act did not 

                                                 
13 Reply Br. at 14-16. 

14 Federal Aviation Act of 1958, Pub. L. No. 85-726, § 101(5), 72 Stat. 731, 737 (1958). 

15 Id. (emphasis added). 

16 Respondent cites a provision of the Act (section 102) containing a reference to “air 
transportation” in the context of a declaration of national aviation policy.  Reply Br. at 15.  This 
section, however, applied to the regulatory functions of the Civil Aeronautics Board, which 
regulated the rates and routes of air carriers. [But sections 102(b) and 102(e) refer to “safety”.]  
The duties of the Administrator of the Federal Aviation Agency were the subject of the following 
section, section 103, which directed the Administrator to consider safety-related policy interests, 
including: “the regulation of air commerce in such manner as to best promote its development 
and safety” and “control of the use of the navigable airspace . . . and the regulation of both civil 
and military operations in such airspace.”  Pub. L. No. 85-726, § 103, 72 Stat. 740. 
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contain such a distinction, and the definition’s use of the passive voice in describing a device that 

is “used” for flight does not exclude unmanned aircraft.  If the operator of an unmanned aircraft 

is not “using” the aircraft for flight and some derivative purpose—be it aerial photography or 

purely recreational pleasure—there would be little point in buying such a device.  In summary, 

the plain language of the statutory and regulatory definitions is clear: an “aircraft” is any device 

used for flight in the air.   

Furthermore, the statutory and regulatory definitions, as well as Advisory Circular 91-57, 

and FAA Notice 07-01, contain no express exclusion for unmanned or model aircraft.  Neither 

these definitions nor the plain text of § 91.13(a) implies model aircraft are exempt from certain 

requirements.  The Administrator may choose to exclude certain types of aircraft in a practical 

sense, by refraining from bringing a charge under the FARs against a model aircraft operator; 

Advisory Circular 91-57 implies such a practice, and the processes outlined in 14 C.F.R. 

§§ 11.81 – 11.103 provide a more formal means of seeking exemption.  However, for the case 

sub judice, the plain language of § 91.13(a), as well as the definitions quoted above, does not 

exclude certain categories of aircraft.  Therefore, we find the law judge erred in presuming the 

regulations categorically do not apply to model aircraft.  The plain language of the definitions 

and regulation at issue simply does not support such a conclusion.   

2. FAA Policies Regarding Unmanned Aircraft 

In 1981, the FAA issued Advisory Circular 91-57, which “outlines, and encourages 

voluntary compliance with, safety standards for model aircraft operators.”  The advisory circular 

directs such operators, for example, not to “fly model aircraft higher than 400 feet above the 

surface” and to take measures to keep model aircraft clear of other aircraft, “populated areas,” 
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and “noise sensitive areas.”17  The advisory circular does not on its face exclude “model aircraft” 

from the ambit of 14 C.F.R. part 91.  In addition, the advisory circular neither defines “model 

aircraft” nor excludes “model aircraft” from the definition of “aircraft” for purposes of the FARs.   

In 2007, some 26 years after issuing the advisory circular, amidst growing Congressional 

interest in rulemaking on unmanned aircraft18 and growing public interest in the subject of UASs 

generally, the FAA issued Notice 07-01.  The notice clarified the FAA’s requirements regarding 

unmanned aircraft operations.  However, as explained below, the notice does not dispose of the 

issue in this case, which is whether § 91.13(a) applies to unmanned aircraft operations.   

B. Applicability of § 91.13(a) to Respondent’s Aircraft 

Turning to the issue of the Administrator’s interpretation that § 91.13(a) applies to 

unmanned aircraft, we find the interpretation is reasonable.  The Supreme Court has stated an 

agency may articulate an interpretation of a regulation via the adjudicative process.19  Courts 

have deferred to such interpretations as long as the interpretation is grounded in a reasonable 

reading of the regulation’s text and purpose.20  Furthermore, even when the interpretation is 

                                                 
17 Id. at ¶ 3. 

18 See, e.g., Federal Aviation Administration Reauthorization Act of 2007, H.R. 2881, title III, 
subtitle B (110th Cong. 2007) (House-passed FAA reauthorization that was not enacted but 
would have required rulemaking on, inter alia, integration into the National Airspace System of 
commercial unmanned aircraft and development of requirements for integration of small 
unmanned aircraft). 

19 NLRB v. Bell Aerospace Co., 416 U.S. 267, 294-95 (1974); cf. Morton v. Ruiz, 415 U.S. 199, 
232 (1974) (cautioning agencies “to avoid the inherently arbitrary nature of unpublished ad hoc 
determinations”); see also AKM LLC v. Sec’y of Labor, 675 F.3d 752, 754 (D.C. Cir. 2012) 
(citing Martin v. OSHRC, 499 U.S. 144 (1991), and stating the Chevron standard supplying 
deference to the agency’s interpretation applies, “even if the [agency’s] interpretation arises in an 
administrative adjudication rather than in a formal rulemaking process”). 

20 Otis Elevator Co. v. Sec’y of Labor, --- F.3d ----, 2014 WL 3973148 (D.C. Cir. 2014); see also 
Taylor v. Huerta, 723 F.3d 210 (D.C. Cir. 2013) (stating, “[n]or is it uncommon for an 
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novel, courts will defer to it, as long as an agency “adequately explains the reasons for a reversal 

of policy.”21   

As stated above, in the case sub judice, the Administrator’s application of § 91.13(a) to 

respondent’s aircraft is reasonable.  Section 91.13(a) states, “Aircraft operations for the purpose 

of air navigation. No person may operate an aircraft in a careless or reckless manner so as to 

endanger the life or property of another.”  As discussed above, neither the plain language of 

§ 91.13(a) nor the definitions of “aircraft” applicable to regulations in 14 C.F.R. part 91 exclude 

unmanned aircraft.  The Administrator’s interpretation of this text—that it applies to respondent’s 

operation of his Zephyr to prohibit careless or reckless operations—is reasonable, given the 

broad language of the section.  In addition, the Administrator’s preamble text in its Notices of 

Proposed Rulemaking, published in the Federal Register under the Administrative Procedure Act 

for promulgation of § 91.13(a), do not contain any language indicating its application of 

§ 91.13(a) to respondent’s aircraft is an unreasonable reading of the regulation’s text and 

purpose.22  The Board has affirmed the Administrator’s application of § 91.13(a) as an alleged 

independent violation in other cases in which, presumably, no other regulation would have 

explicitly prohibited the alleged conduct.23   

                                                 
(..continued) 
adjudicative body to defer to the reasonable legal interpretations of an agency clothed with 
enforcement and rulemaking powers”).   

21 National Cable & Telecommunications Ass’n v. Brand X Internet Serv.. 545 U.S. 967, 981 
(2005). 

22  50 Fed. Reg. 11292 (Mar. 20, 1985); 46 Fed. Reg. 45256 (Sept. 10, 1981). 

23 See, e.g.,  Administrator v. Nickl, NTSB Order No. EA-5287 (2007); see generally 
Administrator v. Hollabaugh, NTSB Order No. EA-5609 (2011). 
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Moreover, the Administrator’s position that respondent’s Zephyr is an “aircraft” is 

consistent with the Administrator’s regulations at 14 C.F.R. part 101, promulgated in part on 

authority of some of the same statutory provisions underlying § 91.13(a),24 which imposes 

specific operating limitations with respect to unmanned free balloons, kites, rockets, and moored 

balloons that rise or travel above the surface of the earth.  The language of 14 C.F.R. § 91.1(a) 

specifically excludes these aircraft, as well as ultralights, from the requirements of part 91.  

Instead, 14 C.F.R. parts 101 and 103 contain regulations governing those types of aircraft.  

Though they are subject to special operating rules, the unmanned devices covered under part 101 

nonetheless are “aircraft.”  The regulations contain no text suggesting the Administrator 

considers those devices to be something other than “aircraft”; in fact, § 91.1(a), in excluding the 

devices from the ambit of part 91, specifically refers to the devices as a subset of the term 

“aircraft.”25  The Administrator’s position in this matter that respondent’s unmanned aircraft is 

an “aircraft,” to which § 91.13(a) applies, comports with the regulatory approach contained in 

part 101.  

Respondent and some amici challenge the Administrator’s position as based on a “new” 

interpretation of 14 C.F.R. §§ 1.1 and 91.13(a) that conflicts with prior agency practice and 

policy and thus, does not warrant deference.  In particular, respondent cites a 2001 internal 

memorandum by a manager within the FAA’s Air Traffic Organization advising the FARs do not 

                                                 
24 See note 12, supra; 49 U.S.C. §§ 40103 and 44701. 

25 14 C.F.R. § 91.1(a) states, “this part prescribes rules governing the operation of aircraft (other 
than moored balloons, kites, unmanned rockets, and unmanned free balloons, which are 
governed by part 101 of this chapter, and ultralight vehicles operated in accordance with part 103 
of this chapter) within the United States . . . .” 
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apply to “[m]odel aircraft.”26  In addition, respondent relies on a letter attached as Exhibit L to 

his reply brief, which appears to be the FAA’s position in response to the request that precipitated 

the aforementioned memorandum in Exhibit K.  The letter in Exhibit L makes no mention of 

whether § 91.13(a) applies to unmanned aircraft.  Respondent also cites a letter by the then-

director of the FAA’s Flight Standards Division advising a Member of Congress: “a more 

stringent regulatory approach [than the advisory circular] was necessary” to address increasing 

unmanned aircraft operations.27  However, this document, like the others, does not state 

§ 91.13(a) only applies to manned aircraft. 

Nothing in Advisory Circular 91-57, on its face, reflects any intent on the part of the FAA 

to exempt operators of unmanned or “model aircraft” from the prohibition on careless or reckless 

operation in § 91.13(a).  At most, we discern in the advisory circular a recognition on the 

Administrator’s part that certain provisions of the FARs may not be logically applicable to model 

aircraft flown for recreational purposes.  But nothing in the text of the document disclaims, 

implicitly or explicitly, the Administrator’s interest in regulating operations of model aircraft that 

pose a safety hazard.  More importantly, the advisory circular puts the reasonable reader on 

notice of the Administrator’s intent to ensure the safe operation of model aircraft by appropriate 

means.   

 

 

                                                 
26 Resp. Br. at 11; Resp. Br. Exh. K.  This internal memorandum does not appear to have been 
distributed to the public at large as official FAA guidance on the subject of unmanned aircraft 
operations.  It appears to have been written by an Air Traffic Organization manager who is not an 
official of the Flight Standards division with formal responsibility for prosecuting enforcement 
proceedings under the FARs.  

27 Resp. Br. at 11-12; Resp. Br. Exh. M.   
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 C. Conclusion 

 This case calls upon us to ascertain a clear, reasonable definition of “aircraft” for 

purposes of the prohibition on careless and reckless operation in 14 C.F.R. § 91.13(a).  We must 

look no further than the clear, unambiguous plain language of 49 U.S.C. § 40102(a)(6) and 14 

C.F.R. § 1.1: an “aircraft” is any “device” “used for flight in the air.”  This definition includes 

any aircraft, manned or unmanned, large or small.  The prohibition on careless and reckless 

operation in § 91.13(a) applies with respect to the operation of any “aircraft” other than those 

subject to parts 101 and 103.  We therefore remand to the law judge for a full factual hearing to 

determine whether respondent operated the aircraft “in a careless or reckless manner so as to 

endanger the life or property of another,” contrary to § 91.13(a). 

 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  The Administrator’s appeal is granted; 

 2.  The law judge’s decisional order is reversed; and 

 3. The case is remanded to the law judge for further proceedings consistent with this 

Opinion and Order. 

 

HART, Acting Chairman, and SUMWALT, ROSEKIND, and WEENER, Members of the 
Board, concurred in the above opinion and order. 
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Message ID <D4E9A1A5.2750E%heliops@verizon.net> 
Created at: Sat, Mar 11, 2017 at 12:44 PM (Delivered after 9 seconds) 
From: Heliops <heliops@verizon.net> 
To: michael.singer@thirstybrook.com 
Subject: Charter Flights December 3 & 4 , 2016 
SPF: PASS with IP 206.46.173.17 Learn more 
 

Blue Card LLC leases helicopter N419AE to Heliops LLC, a Part 135 Charter Operator based in 
Plymouth, MA. 
Both flights you mentioned originated at Norwood Airport and landed on private property in 
Auburndale and were legally conducted under Part 135. 
The purpose of both flights was VIP transport (Santa Claus).   On completion of each flight, the 
helicopter returned to its base in Plymouth.   
  
 
Blue Card LLC is not interested in any “compensation” but would instead, request you use some 
of the money for dues when joining the NEHC. 
http://www.nehc.org 
Although the website does not yet reflect it, the NEHC is welcoming new members operating 
UAS/UAV. 
The APOA & HAI are also welcoming UAS/UAV members.  All 3 groups will be good sources 
of information and support. 
 
Wesley Verkaart 
Blue Card LLC 
Heliops LLC 
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State and Local Regulation of Unmanned Aircraft Systems (UAS) 
Fact Sheet 

 
Federal Aviation Administration 

Office of the Chief Counsel 
 

December 17, 2015 
 

BACKGROUND 
 
Unmanned aircraft systems (UAS) are aircraft subject to regulation by the FAA to ensure safety 
of flight, and safety of people and property on the ground.  States and local jurisdictions are 
increasingly exploring regulation of UAS or proceeding to enact legislation relating to UAS 
operations.  In 2015, approximately 45 states have considered restrictions on UAS.  In addition, 
public comments on the Federal Aviation Administration’s (FAA) proposed rule, “Operation and 
Certification of Small Unmanned Aircraft Systems” (Docket No. FAA-2015-0150), expressed 
concern about the possible impact of state and local laws on UAS operations.   
 
Incidents involving unauthorized and unsafe use of small, remote-controlled aircraft have risen 
dramatically.  Pilot reports of interactions with suspected unmanned aircraft have increased from 
238 sightings in all of 2014 to 780 through August of this year.  During this past summer, the 
presence of multiple UAS in the vicinity of wild fires in the western U.S. prompted firefighters 
to ground their aircraft on several occasions. 
 
This fact sheet is intended to provide basic information about the federal regulatory framework 
for use by states and localities when considering laws affecting UAS. State and local restrictions 
affecting UAS operations should be consistent with the extensive federal statutory and regulatory 
framework pertaining to control of the airspace, flight management and efficiency, air traffic 
control, aviation safety, navigational facilities, and the regulation of aircraft noise at its source.   
 
Presented below are general principles of federal law as they relate to aviation safety, and 
examples of state and local laws that should be carefully considered prior to any legislative 
action to ensure that they are consistent with applicable federal safety regulations.  The FAA’s 
Office of the Chief Counsel is available for consultation on specific questions. 
 

WHY THE FEDERAL FRAMEWORK 
 
Congress has vested the FAA with authority to regulate the areas of airspace use, management 
and efficiency, air traffic control, safety, navigational facilities, and aircraft noise at its source.  
49 U.S.C. §§ 40103, 44502, and 44701-44735.  Congress has directed the FAA to “develop plans 
and policy for the use of the navigable airspace and assign by regulation or order the use of the 
airspace necessary to ensure the safety of aircraft and the efficient use of airspace.”  49 U.S.C. 
§ 40103(b)(1).  Congress has further directed the FAA to “prescribe air traffic regulations on the 
flight of aircraft (including regulations on safe altitudes)” for navigating, protecting, and 
identifying aircraft; protecting individuals and property on the ground; using the navigable  
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airspace efficiently; and preventing collision between aircraft, between aircraft and land or water 
vehicles, and between aircraft and airborne objects.  49 U.S.C. § 40103(b)(2).   
 
A consistent regulatory system for aircraft and use of airspace has the broader effect of ensuring 
the highest level of safety for all aviation operations.  To ensure the maintenance of a safe and 
sound air transportation system and of navigable airspace free from inconsistent restrictions, 
FAA has regulatory authority over matters pertaining to aviation safety.  
 

REGULATING UAS OPERATIONS 
 
In § 333 of the FAA Modernization and Reform Act of 2012 (Public Law No. 112-95), Congress 
directed the Secretary to determine whether UAS operations posing the least amount of public 
risk and no threat to national security could safely be operated in the national airspace system 
(NAS) and if so, to establish requirements for the safe operation of these systems in the NAS. 
 
On February 15, 2015, the FAA proposed a framework of regulations that would allow routine 
commercial use of certain small UAS in today’s aviation system, while maintaining flexibility to 
accommodate future technological innovations.  The FAA’s Notice of Proposed Rulemaking 
offered safety rules for small UAS (under 55 pounds) conducting non-recreational or non-hobby 
operations. The proposed rule defines permissible hours of flight, line-of-sight observation, 
altitude, operator certification, optional use of visual observers, aircraft registration and marking, 
and operational limits.  
 
Consistent with its statutory authority, the FAA is requiring Federal registration of UAS in order 
to operate a UAS.  Registering UAS will help protect public safety in the air and on the ground, 
aid the FAA in the enforcement of safety-related requirements for the operation of UAS, and 
build a culture of accountability and responsibility among users operating in U.S. airspace.  No 
state or local UAS registration law may relieve a UAS owner or operator from complying with 
the Federal UAS registration requirements.  Because Federal registration is the exclusive means 
for registering UAS for purposes of operating an aircraft in navigable airspace, no state or local 
government may impose an additional registration requirement on the operation of UAS in 
navigable airspace without first obtaining FAA approval.  
 
Substantial air safety issues are raised when state or local governments attempt to regulate the 
operation or flight of aircraft.  If one or two municipalities enacted ordinances regulating UAS in 
the navigable airspace and a significant number of municipalities followed suit, fractionalized 
control of the navigable airspace could result.  In turn, this ‘patchwork quilt’ of differing 
restrictions could severely limit the flexibility of FAA in controlling the airspace and flight 
patterns, and ensuring safety and an efficient air traffic flow.  A navigable airspace free from 
inconsistent state and local restrictions is essential to the maintenance of a safe and sound air 
transportation system.  See Montalvo v. Spirit Airlines, 508 F.3d 464 (9th Cir. 2007),	and	French 
v. Pan Am Express, Inc., 869 F.2d 1 (1st Cir. 1989); see also Arizona v. U.S., 567 U.S. ___, 132 
S.Ct. 2492, 2502 (2012) (“Where Congress occupies an entire field . . . even complimentary state 
regulation is impermissible.  Field preemption reflects a congressional decision to foreclose any 
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state regulation in the area, even if it is parallel to federal standards.”), and Morales v. Trans 
World Airlines, Inc., 504 U.S. 374, 386-87 (1992).   
 
 

EXAMPLES OF STATE AND LOCAL LAWS FOR WHICH CONSULTATION WITH 
THE FAA IS RECOMMENDED 

 
• Operational UAS restrictions on flight altitude, flight paths; operational bans; any regulation 

of the navigable airspace.  For example – a city ordinance banning anyone from operating 
UAS within the city limits, within the airspace of the city, or within certain distances of 
landmarks.  Federal courts strictly scrutinize state and local regulation of  overflight.  City of 
Burbank v. Lockheed Air Terminal, 411 U.S. 624 (1973); Skysign International, Inc. v. City 
and County of Honolulu, 276 F.3d 1109, 1117 (9th Cir. 2002); American Airlines v. Town of 
Hempstead, 398 F.2d 369 (2d Cir. 1968); American Airlines v. City of Audubon Park, 407 
F.2d 1306 (6th Cir. 1969).    

• Mandating equipment or training for UAS related to aviation safety such as geo-fencing 
would likely be preempted.  Courts have found that state regulation pertaining to mandatory 
training and equipment requirements related to aviation safety is not consistent with the 
federal regulatory framework.  Med-Trans Corp. v. Benton, 581 F. Supp. 2d 721, 740 
(E.D.N.C. 2008); Air Evac EMS, Inc. v. Robinson, 486 F. Supp. 2d 713, 722 (M.D. Tenn. 
2007).  

 
EXAMPLES OF STATE AND LOCAL LAWS WITHIN STATE AND LOCAL 

GOVERNMENT POLICE POWER 
 
Laws traditionally related to state and local police power – including land use, zoning, privacy, 
trespass, and law enforcement operations – generally are not subject to federal regulation.  
Skysign International, Inc. v. City and County of Honolulu, 276 F.3d 1109, 1115 (9th Cir. 2002).  
Examples include: 
 
• Requirement for police to obtain a warrant prior to using a UAS for surveillance. 
• Specifying that UAS may not be used for voyeurism. 
• Prohibitions on using UAS for hunting or fishing, or to interfere with or harass an individual 

who is hunting or fishing. 
• Prohibitions on attaching firearms or similar weapons to UAS. 
 

CONTACT INFORMATION FOR QUESTIONS 
 
The FAA’s Office of the Chief Counsel is available to answer questions about the principles set 
forth in this fact sheet and to consult with you about the intersection of federal, state, and local 
regulation of aviation, generally, and UAS operations, specifically.  You may contact the Office 
of Chief Counsel in Washington, D.C. or any of the following Regional Counsels: 
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FAA Office of the Chief Counsel   
Regulations Division (AGC-200)   
800 Independence Ave. SW 
Washington, DC 20591  
(202) 267-3073   
 

Alaskan Region 
Office of the Regional Counsel 
222 West 7th Ave. 
Anchorage, AK 99513 
(909) 271-5269 
(AK) 
 

Central Region 
Office of the Regional Counsel 
901 Locust St., Room 506 
Kansas City, MO 61406-2641 
(816) 329-3760 
(IA, KS, MO, NE) 
 

Eastern Region 
Office of the Regional Counsel 
1 Aviation Plaza, Room 561 
Jamaica, NY 11434-4848 
(718) 553-3285 
(DC, DE, MD, NJ, NY, PA, VA, WV) 

Great Lakes Region 
Office of the Regional Counsel 
O’Hare Lake Office Center 
2300 East Devon Ave. 
Des Plaines, IL 60018 
(847) 294-7313 
(IL, IN, MI, MN, ND, OH, SD, WI)  

New England Region 
Office of the Regional Counsel 
12 New England Executive Park 
Burlington, MA 01803 
(781) 238-7040 
(CT, ME, MA, NH, RI, VT) 

 
Northwest Mountain Region 
Office of the Regional Counsel 
1601 Lind Ave. SW 
Renton, WA 98055-4056 
(425) 227-2007 
(CO, ID, MT, OR, UT, WA, WY) 
 

 
Southern Region 
Office of the Regional Counsel 
1701 Columbia Ave., Suite 530 
College Park, GA 30337 
(404) 305-5200 
(AL, FL, GA, KY, MS, NC, SC, TN) 

Southwest Region 
Office of the Regional Counsel, 6N-300 
10101 Hillwood Parkway Dr. 
Fort Worth, TX 76177 
(817) 222-5099 
(AR, LA, NM, OK, TX) 

Western-Pacific Region 
Office of the Regional Counsel 
P.O. Box 92007 
Los Angeles, CA 90009 
(310) 725-7100 
(AZ, CA, HI, NV) 
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APPENDIX – LIST OF AUTHORITIES 

 
Federal Statutes 
 
• 49 U.S.C. §§ 40103, 44502, and 44701- 44735 (former Federal Aviation Act of 1958, as 

amended and recodified). 
 

•  FAA Modernization and Reform Act of 2012, Public Law No. 112-95 (Feb. 14, 2012), 
Subtitle B, “Unmanned Aircraft Systems.”    

 
Federal Regulations 
 
• Title 14 of the Code of Federal Regulations, Chapter 1. 

 
The U.S. Supreme Court 
 
• “Congress has recognized the national responsibility for regulating air commerce. Federal 

control is intensive and exclusive. Planes do not wander about in the sky like vagrant 
clouds. They move only by federal permission, subject to federal inspection, in the hands 
of federally certified personnel and under an intricate system of federal commands. The 
moment a ship taxies onto a runway it is caught up in an elaborate and detailed system of 
controls. It takes off only by instruction from the control tower, it travels on prescribed 
beams, it may be diverted from its intended landing, and it obeys signals and orders. Its 
privileges, rights, and protection, so far as transit is concerned, it owes to the Federal 
Government alone and not to any state government.” Northwest Airlines v. State of 
Minnesota, 322 U.S. 292, 303 (1944)(Jackson, R., concurring). 

 
• “If we were to uphold the Burbank ordinance [which placed an 11 p.m. to 7 a.m. curfew 

on jet flights from the Burbank Airport] and a significant number of municipalities 
followed suit, it is obvious that fractionalized control of the timing of takeoffs and 
landings would severely limit the flexibility of FAA in controlling air traffic flow.  The 
difficulties of scheduling flights to avoid congestion and the concomitant decrease in 
safety would be compounded.”  Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624, 
639 (1973).     

 
• “The Federal Aviation Act requires a delicate balance between safety and efficiency, and 

the protection of persons on the ground … The interdependence of these factors requires a 
uniform and exclusive system of federal regulation if the congressional objectives 
underlying the Federal Aviation Act are to be fulfilled.” Burbank at 638-639. 

 
• “The paramount substantive concerns of Congress [in enacting the FAA Act] were to 

regulate federally all aspects of air safety … and, once aircraft were in ‘flight,’ airspace 
management…."  Burbank at 644 (Rehnquist, J. dissenting).     
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U.S. Courts of Appeals 
 
• “Air traffic must be regulated at the national level. Without uniform equipment 

specifications, takeoff and landing rules, and safety standards, it would be impossible to 
operate a national air transportation system.” Gustafson v. City of Lake Angeles, 76 F.3d 
778, 792-793 (6th Cir. 1996)(Jones, N., concurring).   

 
• “The purpose, history, and language of the FAA [Act] lead us to conclude that Congress 

intended to have a single, uniform system for regulating aviation safety. The catalytic 
events leading to the enactment of the FAA [Act] helped generate this intent. The FAA 
[Act] was drafted in response to a series of fatal air crashes between civil and military 
aircraft operating under separate flight rules .… In discussing the impetus for the FAA 
[Act], the Supreme Court has also noted that regulating the aviation industry requires a 
delicate balance between safety and efficiency. It is precisely because of ‘the 
interdependence of these factors’ that Congress enacted ‘a uniform and exclusive system 
of federal regulation.’”  Montalvo v. Spirit Airlines, 508 F.3d 464, 471 (9th Cir. 2007), 
citing City of Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624, 638-39 (1973).   

 
• “[W]hen we look to the historical impetus for the FAA, its legislative history, and the 

language of the [FAA] Act, it is clear that Congress intended to invest the Administrator 
of the Federal Aviation Administration with the authority to enact exclusive air safety 
standards. Moreover, the Administrator has chosen to exercise this authority by issuing 
such pervasive regulations that we can infer a preemptive intent to displace all state law on 
the subject of air safety.” Montalvo at 472.   

 
• “We similarly hold that federal law occupies the entire field of aviation safety. Congress' 

intent to displace state law is implicit in the pervasiveness of the federal regulations, the 
dominance of the federal interest in this area, and the legislative goal of establishing a 
single, uniform system of control over air safety. This holding is fully consistent with our 
decision in Skysign International, Inc. v. Honolulu, 276 F.3d 1109 (9th Cir. 2002), where 
we considered whether federal law preempted state regulation of aerial advertising that 
was distracting and potentially dangerous to persons on the ground. In upholding the state 
regulations, we held that federal law has not ‘preempt[ed] altogether any state regulation 
purporting to reach into the navigable airspace.’ Skysign at 1116. While Congress may not 
have acted to occupy exclusively all of air commerce, it has clearly indicated its intent to 
be the sole regulator of aviation safety.  The FAA, together with federal air safety 
regulations, establish complete and thorough safety standards for interstate and 
international air transportation that are not subject to supplementation by, or variation 
among, states.”  Montalvo at 473-474. 

 
• “[W]e remark the Supreme Court's reasoning regarding the need for uniformity 

[concerning] the regulation of aviation noise, see City of Burbank v. Lockheed Air 
Terminal, 411 U.S. 624 (1973), and suggest that the same rationale applies here. In 
Burbank, the Court struck down a municipal anti-noise ordinance placing a curfew on jet 
flights from a regional airport.  Citing the ‘pervasive nature of the scheme of federal 
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regulation,’ the majority ruled that aircraft noise was wholly subject to federal hegemony, 
thereby preempting state or local enactments in the field. In our view, the pervasiveness of 
the federal web is as apparent in the matter of pilot qualification as in the matter of aircraft 
noise. If we upheld the Rhode Island statute as applied to airline pilots, ‘and a significant 
number of [states] followed suit, it is obvious that fractionalized control ... would severely 
limit the flexibility of the F.A.A ….’ [citing Burbank]  Moreover, a patchwork of state 
laws in this airspace, some in conflict with each other, would create a crazyquilt effect … 
The regulation of interstate flight-and flyers-must of necessity be monolithic. Its very 
nature permits no other conclusion. In the area of pilot fitness as in the area of aviation 
noise, the [FAA] Act as we read it ‘leave[s] no room for ... local controls.’ [citing 
Burbank].  French v. Pan Am Express, Inc., 869 F.2d 1, 6 (1st Cir. 1989).   
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  Public Safety & Transportation Committee Report 
 

City of Newton 
In City Council 

 
Wednesday, March 23, 2016 

 
Present:  Councilors Ciccone (Chair), Blazar, Norton, Yates, Cote and Lipof 
 
Absent: Councilor Harney and Fuller 
 
Also Present:  Councilors Albright and Baker 
 
City Staff:  Chief David MacDonald and Sgt. Jay Babcock, Newton Police Department;  
Shane Mark, Director of Operations, Department of Public Works; Robert DeRubeis, Commissioner 
Parks & Recreation Department; Maura O’Keefe, Assistant City Solicitor  
 
#197‐15  Discussion on policy or ordinance to deal with the use of drones   
  ALD. ALBRIGHT, on behalf of a constituent requesting a discussion with the Chief of 

Police and the Commissioner of Parks and Recreation on the use of drones in the 
City of Newton to discuss what means and methods could become policy or 
ordinances to deal with an increase of privacy complaints as well as uses of more 
serious consequences.  [08/14/15 @ 11:51 AM] 

Action:  Approved 4‐0‐1, Councilor Yates abstaining, Councilor Lipof not voting 
 
Note:     Councilors Albright and Baker, Chief MacDonald, Commissioner DeRubeis and Ms.  
O’Keefe joined the Committee for discussion on this item.      
 
Councilor Albright stated that she docketed this item on behalf of a constituent who expressed 
concerns that their privacy is being violated due to pilotless air crafts (drones). Councilor Albright 
stated that herself, Councilors Baker and Norton met with Maura O’Keefe, Assistant City Solicitor to 
create a draft City Ordinance regarding drones.   
 
Councilor Baker stated a draft City Ordinance was created to be proactive to address privacy issues, 
and safety concerns before drones become problematic.   The Ordinance sets ground rules 
informing all drone operators.  A drone can operate for an extended period of time with significant 
range including cameras and visual reproduction.  Drones have important functions but it is 
important to deal with noise emitted and privacy issues.  He then said that the Federal Aviation 
Administration (FAA) has jurisdiction over airspace above 400 feet.   It has been left to local 
municipalities to protect the privacy interests and the general safety of the public.       
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Councilor Norton stated that “Peeping Toms” remain a concern.  Therefore, she worked with 
Councilors Albright and Baker and Ms. O’Keefe to create a draft ordinance especially since the FAA 
encourages local municipalities to protect the privacy interests and the general safety of the public.    
 
Ms. O’Keefe stated that this draft is flexible.  She added that the City’s police powers under Home  
Rule Legislation, seeks to protect the ability of the City’s residents to enjoy private property  
without disturbance, and public property without injury.  This draft ordinance also pays particular  
attention to the public safety concerns associated with the operation of pilotless aircraft.  There are  
three general areas of concern that this ordinance seeks to address public safety, privacy and 
nuisance.  Ms. O’Keefe then stated that it is necessary to educate the public and incorporate a  
registration process to inform them of safe operations within the boundaries of the City.  
 
Councilors addressed their comments and questions: 
Comments: 
  Massachusetts General Real Estate Law prohibits drones flying in the airspace over homes is 
considered trespassing which could be enforced. 
Questions: 
  What is the existing policy for hobbyists to operate drones in open parks?   
  When a permit is issued, would it reflect a range of time, not a particular day or time?      
  How is the flying of drones enforced? 
  Please explain the FAA registering process?  
  Does the FAA have flying jurisdiction less than 400 feet?   
 
Ms. O’Keefe answered this ordinance prohibits using technology to further invade private property.  
There are nuances of the bundle of property rights but not as explicit as the real estate law but it is 
something that may be considered.   It is necessary to draw boundary lines to prohibit flying drones 
over private properties.  The FAA registration process for hobbyists to register their drones includes 
registering on‐line where you will be issued a certificate of registration for affixing to the drone.  
The FAA has jurisdiction over navigable air space, generally over 500 feet or 1,000 feet depending 
on the population density.   
 
Commissioner DeRubeis answered that most of the time; the Parks & Recreation Department is 
contacted requesting permission to fly a drone which is appreciated.  Permission is usually granted 
if the park does not have an event.  He does prohibit large size groups desiring to fly numerous   
drones.   He then said that permits can be issued with a rain date on them.  Administratively, it is 
more difficult because of the three day range and parks where there is no scheduled event.  He said 
that this draft ordinance is a good tool.  It has to be determined what parks and times drones will 
be permitted to fly.   
 
Chief MacDonald answered that registering the drone with an FAA number and photographs with 
the City would allow the department to identify the individual.  Enforcement would remain 
difficult.  He then stated that data from 2012 to the present depicts that there have been four 
reports of ‘Peeping Toms’.  There has been one incident for a drone.  Drones are not an issue at this 
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time, but agreed that the City must be proactive.  He said that this draft ordinance would be 
beneficial if drones became an issue.   
 
Councilor Ciccone opened the discussion to members of the public who were present.  Residents  
expressed their concerns regarding pilotless aircrafts.  They stated that drones are noisy, disruptive 
and invade privacy.  The residents in attendance support assigning parks and times where drones 
will be allowed to fly.  They agree that the draft ordinance is a good working tool.  A resident 
suggested the Committee consider differentiating between commercial drone uses versus 
hobbyists use.  A resident stated that drones are educational to children by engaging them into 
STEM (science, technology, engineering and math) education that is essential for student success.   
 
Ms. O’Keefe answered that this draft ordinance addresses hobbyists drone users.  Commercial 
drone use is heavily regulated by the FAA, which is pre‐empted from municipal regulations. The 
FAA is still in the process of formulating their regulations, their regulations may alter the 
registration process or parts of this draft may be preempted, but we have to be pro‐active.   
 
Councilor Albright asked if this draft ordinance should be reviewed to reference commercial drone 
use?  Ms. O’Keefe answered that she expects changes but it is the will of the docketers.  Councilors 
Albright, Baker and Norton urge the Committee to approve a new City Ordinance.    
                                                                                                                                                                                                       
Without further discussion, Councilor Blazar moved approval.  Committee members agreed 4‐0‐1,  
Councilors Yates abstaining and Lipof not voting.  Councilor Yates abstained as he missed  
the conversation.   
 
Committee Clerk’s note:  On 03/24/16, I received an email, on file from the constituent requesting 
Councilor Albright docket this item.  He attended this discussion and spoke briefly.  His email in part 
stated “fully support the proposed draft ordinance (Docket #197‐15) created by the Public Safety 
and Transportation Committee.  We hope that the City Council, as a whole, will pass the city 
ordinance when it comes before them”. 
 
#326‐14  Discussion and plan to replace parking meters 
  ALD. ALBRIGHT, requesting a discussion and a plan to replace all Newton parking 

meters within two years.  [08/19/14 @ 9:16 AM] 
Action:  No Action Necessary 5‐0, Councilor Lipof not voting 
 
Note:    Councilor Albright and Mr. Mark joined the Committee for discussion on this item.   
 
Mr. Mark stated that the Department of Public Works is excited to report that a plan to replace  
Newton parking meter technology is complete. The City is in final negotiations with a vendor and 
anticipate that smart parking technology options will come to fruition this summer.  Details will be  
provided during budget discussions by the Executive Department.   
 
Mr. Mark stated that it would not be necessary for the City to purchase new parking meters; the  
technology will work on existing meters.  The City anticipates replacing parking meters in the  
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NEWTON POLICE DEPARTMENT 
NEWTON, MA

INCIDENT # / REPORT # OFFICER RANK REVIEW STATUS

15007758 / 1 UMINA S OFFICER APPROVED

INCIDENT #15007758 DATA
As Of 03/05/2015 13:04:04

BASIC INFORMATION

CASE TITLE LOCATION APT/UNIT #
LOST DRONE 191 PEARL ST 

DATE/TIME REPORTED DATE/TIME OCCURRED

03/05/2015 11:26:12 03/04/2015 10:00 to 03/04/2015 11:00

INCIDENT TYPE(S)/OFFENSE(S)
(99918)LOST PROPERTY

PERSONS

ROLE NAME SEX RACE

REPORTING PERSON ANASTASI, PAUL  MALE WHITE

OWNER/OPERATOR CITY OF NEWTON, SCHOOL DEPT  

[ NO OFFENDERS ]

[ NO VEHICLES ]

PROPERTY

CLASS DESCRIPTION MAKE MODEL SERIAL # VALUE

AIRCRAFT DRONE PHANTOM 2 VISION+ BH211018152770

OFFICER REPORT: 15007758 - 1 / UMINA S (24878)

DATE/TIME OF REPORT TYPE OF REPORT REVIEW STATUS

03/05/2015 13:03:58 INCIDENT APPROVED

REPORT OFFICERS

Reporting Officer: UMINA S 24878

Reviewing Officer: CHISHOLM G 13371

Page 1 of 3Main Form

1/6/2017http://192.9.222.228/QED/policepartner/common/crimeweb/incview/main.jsp?agency=NW...
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Approving Officer: DANGELO K 11655

Page 2 of 3Main Form
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NEWTON POLICE DEPARTMENT 
NEWTON, MA

INCIDENT DATA

INCIDENT # DATE/TIME REPORTED CLASSIFICATION TYPE

15007758 03/05/2015 11:26 GENERAL INCIDENT

OFFICER REPORT: 15007758 - 1 / UMINA S (OFFICER)

DATE/TIME OF REPORT TYPE OF REPORT REVIEW STATUS

03/05/2015 11:26:12 INCIDENT APPROVED

NARRATIVE

Paul Anastasi, Facilities Operations Manager for the City of Newton School 
Department came into headquarters to report a lost Drone. Yesterday, 3/5/15 
around 10:00AM he was operating the School Departments Drone over Lincoln 
Elliot School. At some point he states he lost contact with the drone and it flew 
east toward Watertown. He believes that it has a one mile radius and at that 
point would land on its own.  

It is a Phantom 2 Vision+ white drone with 4 propellers and a camera fixed to 
the bottom. Serial number for the drone is BH211018152770 and serial number 
for the camera is BH201216104619. both were entered into CJIS by dispatcher 
Lyman.

Page 3 of 3Main Form
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Figure 1.  Aerial photograph of Plaintiff’s family taken from altitude of 300 feet above ground 
level with professional-grade Yuneec Typhoon H Realsense unmanned aircraft with CGO3+ 
camera, 12.4 megapixels.  Upper panel, full frame.  Lower panel, detail showing limits of 
resolution.  Photograph has not been retouched. 

Case 1:17-cv-10071-WGY   Document 30-20   Filed 03/25/17   Page 1 of 3



Figure 2.  Aerial photograph of Plaintiff’s family taken from altitude of 200 feet above ground 
level with equipment as described in Figure 1.  Upper panel, full frame.  Lower panel, detail 
showing limits of resolution.  Photograph has not been retouched. 
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Figure 3.  Aerial photograph of Plaintiff’s family taken from altitude of 100 feet above ground 
level with equipment as described in Figure 1.  Upper panel, full frame.  Lower panel, detail 
showing limits of resolution.  Photograph has not been retouched. 
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