
UNITED STATES DISTRCIT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

 

 

______________________________ 

     ) 

MICHAEL S. SINGER,  ) 

     ) 

  Plaintiff  ) 

     )  CIVIL ACTION NO. 1:17-CV-10071-WGY 

v.     ) 

     ) 

CITY OF NEWTON,   ) 

     ) 

  Defendant  ) 

______________________________) 

 

  

 

DEFENDANT CITY OF NEWTON’S MEMORANDUM OF LAW  

IN SUPPORT OF ITS CROSS MOTION FOR SUMMARY JUDGMENT AND 

IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT  

 

NOW COMES Defendant City of Newton (the “City”), having moved for Summary 

Judgment in the above entitled action, and submits the instant Memorandum of Law in Support 

of its Cross Motion for Summary Judgment and in Opposition to Plaintiff’s Motion for Summary 

Judgment. As grounds for the City’s Cross Motion for Summary Judgment, the City submits that 

the City’s recently enacted Pilotless Aircraft Ordinance (the “Ordinance”) is not preempted by 

federal law, and has been created within the full authority of its municipal police powers granted 

to it under Home Rule Authority. The Ordinance aims to protect the safety, privacy and welfare 

of the residents of the City, while minimizing offending nuisances, matters that lie squarely 

within the City’s power to regulate. The Ordinance endeavors to educate and assist those who 

utilize drones, as well as those impacted by the proliferation of drone technology. The 
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expectation is to foster a climate where drones may be operated in manner that allows for a 

peaceful, informed coexistence for residents and visitors to the City alike.  

 For these reasons, and the reasons further illustrated below, the City respectfully requests 

that this Cross Motion for Summary Judgment be ALLOWED, and that Plaintiff’s Motion for 

Summary Judgment be DENIED.  

 

BACKGROUND 

 The City of Newton is a municipality organized under a Charter pursuant to the Home 

Rule Amendment to the Massachusetts Constitution. M.G.L. Const. Amend. Art. 2, § 1; Revised 

Ordinances of the City of Newton, Charter, Art. 1, § 1-1. (See Charter of the City of Newton (the 

“Charter”), attached hereto as Exhibit 1). In its powers under the Home Rule Amendments to the 

Massachusetts Constitution, and pursuant to the Charter, the City Council enacts ordinances for 

the purpose of protecting the health, welfare and safety of its residents. Id. at § 1-3 and § 1-4. 

On August 14, 2015, City Councilor Susan Albright docketed an item with the City 

Council’s Public Safety & Transportation Committee (the “Committee”) concerning the 

regulation of pilotless aircraft.
1
 (See The Revised Ordinances of Newton, Massachusetts, § 20-

64, “Pilotless Aircraft Operation” (the “Ordinance”), attached hereto as Exhibit 2; see also Public 

Safety & Transportation Committee Report, dated March 23, 2016, attached hereto as Exhibit 3).  

  

                                                           
1
 The Ordinance defines a pilotless aircraft as “an unmanned, powered aerial vehicle weighing less than 55 pounds, 

that is operated without direct human contact from within or on the aircraft.” Ex. 2, § 20-64(a). The FAA utilizes 

similar language to define what it calls a small unmanned aircraft system (“UAS”) as follows: “an aircraft that is 

operated without the possibility of direct human intervention from within or on the aircraft.” (Public Law 112-95, 

Section 331(8)). Both a pilotless aircraft and a UAS may be commonly referred to as a drone. 
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The specific, stated purpose of the docket item is as follows: 

Requesting a discussion with the Chief of Police and the 

Commissioner of Parks and Recreation on the use of drones in the City 

of Newton to discuss what means and methods could become policy or 

ordinances to deal with an increase of privacy complaints as well as 

uses of more serious consequences.  

 

(Id.). 

 

During the first meeting concerning the docket item, Councilors Albright and Baker 

presented an initial draft of the Ordinance to regulate the operation of pilotless aircraft. (Ex. 3). 

The Councilors presented the draft to the Committee and explained the reasoning and legislative 

intent supporting the draft ordinance. (Id.). Councilor Albright stressed that privacy concerns 

were the impetus for bringing this issue forward. (Id.). Councilor Baker added that, in addition to 

matters of privacy and noise, the proliferation of drones created safety concerns as well. (Id.).   

Councilors Baker and Norton informed the members of the Committee that their research 

showed that the FAA encouraged local regulation of drones as it pertains to privacy and safety 

matters. (Ex. 3). The Chief of Police added that local registration of drones would assist his 

department with enforcement, and the Commissioner of Parks and Recreation informed the 

Committee that an ordinance would be a helpful tool in allowing his department to permit the use 

of drones on City land in an orderly manner. (Id.; see also Letter from Commissioner DeRubeis 

to the City Council dated December 15, 2016, attached hereto as Exhibit 13).  

Over the course of the next six months, the City Council and various department heads, 

with input from the public, discussed the merits and pitfalls of enacting the Ordinance. (Ex. 3).
2
 

                                                           
2
 See also City Council Actions, dated April 4, 2016, attached hereto as Exhibit 4; Public Safety & Transportation 

Committee Report, dated April 20, 2016, attached hereto as Exhibit 5; City Council Actions, dated May 2, 2016, 

attached hereto as Exhibit 6; Public Safety & Transportation Committee Report, dated May 5, 2016, attached hereto 

as Exhibit 7; City Council Actions, dated June 20, 2018, attached hereto as Exhibit 8; Public Safety & 

Transportation Committee Report, dated September 7, 2016, attached hereto as Exhibit 9; Public Safety & 

Transportation Committee Report, dated November 9, 2016, attached hereto as Exhibit 10; City Council Actions, 
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Throughout the course of discussions in Committee and with the full City Council, the 

Councilors debated the contours of the registration process and the ability of the Parks and 

Recreation Department and the Police Department to enforce the Ordinance. (Ex. 9, p. 6; Ex. 12, 

p. 2). The Councilors were particularly concerned with creating a registration process that would 

be limited only to what was absolutely necessary to enforce the Ordinance. (Ex. 9, p. 6; see also, 

Defendant City of Newton’s Answers to Plaintiff’s First Set of Interrogatories to Defendant City 

of Newton, Answer No. 3. attached hereto as Exhibit 16).
3
 Equally vital to the registration 

process was the implementation of an educational component that would keep the public 

apprised of the requirements and prohibitions under the Ordinance, and to notify the public as to 

any changes in the federal regulations, as they might transpire. (Ex. 7, p. 2; Ex. 9, p. 6; Ex. 12, p. 

2; see also Pilotless Aircraft FAQs, attached hereto as Exhibit 15).   

The general consensus among those participating in discussions was that this Ordinance 

would provide a needed tool to the Police Department and to the Parks and Recreation 

Department in maintaining the health, welfare and safety of the residents of the City in the areas 

of privacy, noise regulation, nuisance, and the orderly use of City property. (Ex. 3; Ex. 9, p. 6; 

Ex. 13). The City Council generally agreed that the Ordinance was a proper manifestation of the 

City’s municipal police power, and was an appropriate exercise of its Home Rule Authority. (Ex. 

3). 

  

                                                                                                                                                                                           
dated November 21, 2016, attached hereto as Exhibit 11; City Council Actions, dated December 19, 2016, attached 

hereto as Exhibit 12. 

 
3
 After consulting with a local representative of the FAA, the Police Department learned that access to the federal 

registration for investigatory purposes would be limited, at best, and that a local registration was needed for 

enforcement purposes. (Ex. 16).  
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ARGUMENT 

I. Standard for Summary Judgment 

Summary judgment is appropriate “if the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 

56(a).  “A ‘genuine’ issue is one that could be resolved in favor of either party, and a ‘material 

fact’ is one that has the potential of affecting the outcome of the case.”  Calero-Cerezo v. U.S. 

Dep’t of Justice, 355 F.3d 6, 19 (1st Cir. 2004) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 248-250 (1986). A party seeking summary judgment bears the initial burden of 

demonstrating that there is no genuine issue as to a material fact. See Celotex Corp. v. Catrett, 

477 U.S. 317, 325 (1986).  

To oppose the motion successfully, the non-moving party “may not rest upon the mere 

allegations or denials of his pleading.” Anderson, 477 U.S. at 256. Rather, the non-movant must 

submit “sufficient evidence supporting the claimed factual dispute’ to require a choice between 

‘the parties’ differing versions of the truth at trial.” LeBlanc v. Great Am. Ins. Co., 6 F.3d 836, 

841 (1st Cir. 1993) (quoting Hahn v. Sargent, 523 F.2d 461, 464 (1st Cir. 1975).  “The presence 

of cross-motions for summary judgment neither dilutes nor distorts this standard of review.” 

Mandel v. Boston Phoenix, Inc., 456 F.3d 198, 205 (1st Cir. 2006). 

 There are no genuine issues of disputed fact as to the stated case. The determination as to 

the validity of the Ordinance can be resolved as a matter of law.  For the reasons set forth below, 

the Ordinance is a valid exercise of municipal police power and it may be read in harmony with 

the statutory framework of the FAA. The Ordinance is, therefore, not preempted by federal or 

state law and must be allowed to stand. 
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II. The Ordinance is a Valid Exercise of the City’s Municipal Police Power. 

 

 The Complaint generally challenges the authority of the City to enact an ordinance that 

regulates the flying of pilotless aircraft over certain parts of the City, under certain 

circumstances. The City is imbued, however, with the power to legislate through the Home Rule 

Amendment and its own Charter, and to enact ordinances that protect the safety, health and 

welfare of the residents of the City. Bloom v. City of Worcester, 363 Mass. 136, 155 (1973). The 

purpose and intent of the Ordinance sits squarely within the Home Rule authority of the City 

Council, and the parameters of its prohibitions are a valid exercise of such authority. 

 The Home Rule Amendment to the Massachusetts Constitution grants to the various 

cities and towns of the Commonwealth a right of self-governance under which the City is 

authorized to enact ordinances to preserve the health, welfare and safety of its citizens. Doe v. 

City of Lynn, 472 Mass. 521 (2015).  Under the Charter, and pursuant to Home Rule legislation, 

the City is instilled with the right of self-governance in local matters and all municipal police 

powers necessary to effectuate self-governance, generally granted to cities and towns throughout 

the Commonwealth. M.G.L. Const. amend. art. 2, §§ 1, 6, 7; City of Lynn, 472 Mass. at 526. 

City of Wendell v. Attorney General, 394 Mass. 518, 523 (1985). The City is empowered to self-

govern, “subject only to express limitations on the exercise of any power or function by a city in 

the constitution or statutes of the Commonwealth.” (Ex. 1, § 1-3). 

 The prohibitions, obligations, duties and responsibilities contained in the Ordinance all 

spring from a valid exercise of the City’s municipal police power. Utilizing its authority to 

regulate land use, the Ordinance prohibits the use of municipal land to launch or land a drone 

without a permit. (Ex. 2, 20-64 § (c)(1)(e) and 20-64 § (d)(1)). In addition, pursuant to its ability 

to protect the welfare and safety of its residents, the Ordinance prohibits the operation of drones 
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over private land without permission of the landowner. (Ex. 2, 20-64 § (c)(1)(a)). In accordance 

with the power of the City to police its residents, the Ordinance prohibits the operation of drones 

for the purpose of conducting surveillance. (Ex. 2, 20-64 § (c)(1)(f)). Each prohibition contained 

within the Ordinance pertains to comprehensive municipal police powers: the protection of the 

health, welfare and safety of the residents of the City.  

 In order to enforce the Ordinance, the City Council also implemented a limited 

registration requirement for the sole purpose of tracking errant or recalcitrant drones and their 

operators. (Ex. 2, 20-64 § (b)). Without the registration component, the City would have no other 

means for the Police Department to enforce the Ordinance. (Ex. 16). The City also imposed a 

permitting process to ensure the orderly, safe use of City land, and required the Clerk’s Office to 

maintain an ongoing educational component, in the form of Frequently Asked Questions 

(“FAQs”), to keep people apprised of their rights and obligations under the Ordinance. (Ex. 2, 

20-64 § (d); Ex.15). The educational aspect is an integral part of the Ordinance due to the 

novelty of the technology, and to alert the public to any changes in the federal or state 

regulations as the FAA continues to grapple with the integration of small unmanned aircraft into 

navigable airspace.  

 This Ordinance is reflective of precisely the types of harm a municipality is tasked with 

managing. The Ordinance is limited to an exercise of the City’s own municipal police functions. 

It strives to prevent nuisances, invasions of privacy and noise, and to allow for the orderly and 

safe use of City property by all. Thus, the Ordinance is a valid exercise of the City’s municipal 

police power, and for the reasons above, should be allowed to stand.  
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III. The Ordinance is Not Preempted because FAA Rules and Regulations Explicitly 

Permit Local Regulation. 

 

 In Counts One and Two of the Complaint, Plaintiff alleges that the Ordinance is 

impliedly preempted under the doctrines of field preemption and conflict preemption. Recent 

FAA regulations, however, contain an explicit grant of authority directed to local authorities to 

co-regulate unmanned aircraft, pursuant to well-worn principals of local legislation under the 

Home Rule Amendments. See Operation and Certification of Unmanned Aircraft, 81 Fed. Reg. 

42063 § (III)(K)(6), “Preemption.” (See also “State and Local Regulation of Unmanned Aircraft 

Systems (UAS) Fact Sheet,” dated December 17, 2015, FAA Office of the Chief Counsel, 

attached hereto as Exhibit 14 (the “Fact Sheet”)). The City’s Ordinance was created pursuant to 

this explicit grant of authority and within the bounds of its municipal police powers. It is, 

therefore, a valid exercise of the City’s Home Rule authority.  

a. The Federal Aviation Administration statutory framework 

The Federal Aviation Administration (“FAA”) is empowered with promoting and 

ensuring aviation and airline safety. 49 U.S.C. § 40101. In furtherance of this purpose, the FAA 

is charged with the promulgation of such rules and regulations to effectuate its stated purpose. 49 

U.S.C. § 40103 (FAA shall issue rules and regulations concerning aircraft safety and the efficient 

use of navigable airspace, inter alia).  In 2012, Congress enacted the FAA Modernization Act 

which contained a directive to the FAA to promulgate rules that would allow for the integration 

of small unmanned aircraft into navigable airspace. See P.L. 112-95 § 333 (“Special Rules for 

Certain Unmanned Aircraft”). This directive was issued, in part, due to the recognition that the 

existing rules and regulations were not appropriate, or even applicable, to drones and the 

proliferation of technology that allows for the everyday operation of modern small unmanned 

aircraft. 81 Fed. Reg. 42063 § (I)(A).  
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In response, on June 28, 2016, the FAA issued its Final Rule, “Operation and 

Certification of Small Unmanned Aircraft” to be codified, in part, as 14 C.F.R. Part 107. 81 Fed. 

Reg. 42063; 14 C.F.R. Part 107. In taking initial steps to carry out the directive of Congress, the 

FAA thoroughly evaluated the scope of their assigned task and created a created a 

comprehensive framework for commercial drones, leaving the regulation of model or hobby 

drones for another day. 81 Fed. Reg. 42063, § (III)(C)(4). In issuing its Final Rule, the FAA 

directly addressed the ability of the City to regulate the operation of small unmanned aircraft 

within its sphere of municipal authority. 

 This Final Rule is explicit in defining the role that the Ordinance plays within the federal 

statutory framework. The FAA expressly carved out permission for local government to legislate 

for the purpose of protecting the health, welfare, and safety on a municipal level. See 81 Fed. 

Reg. 42063 § (III)(K)(6); see also Ex. 14, p. 3 (“Laws traditionally related to state and local 

police power – including land use, zoning, privacy, trespass and law enforcement operations – 

generally are not subject to federal regulation.”). The FAA carefully and explicitly determined 

that there are arenas of UAS regulation that are best left to the control of traditional municipal 

powers of legislation.  

Certain aspects concerning small UAS use may be best addressed at 

the State or local level. . . . laws traditionally related to state and local 

police power – including land use, zoning, privacy, trespass, and law 

enforcement operations - generally are not subject to Federal 

regulation.” 

 

81 Fed. Reg. 42063 § (III)(K)(6). 

Here, in enacting the Ordinance, the City simply answered an invitation extended by the 

FAA to exercise its Home Rule Authority. There is no field preemption or conflict preemption 

here, nor could there be, given the express permission by the FAA to enter the field. The 
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prohibitions contained in the Ordinance fully comport with the permission granted by the FAA to 

enact local regulation of drones. The Ordinance regulates only those matters necessary to protect 

the residents of the City in the areas of privacy, noise, trespass, and nuisance. The Ordinance 

goes no further that the well-settled boundaries of its authority under the Massachusetts 

Constitutional Home Rule Amendment. 

 For these reasons, the Ordinance is a valid exercise of municipal police power and must 

be allowed to stand.   

b. Field Preemption and Conflict Preemption 

The Ordinance may be read in harmony with federal law and regulations concerning 

aviation, and is not preempted by them. The general principals of Federalism dictate that federal 

and local laws are bound to co-exist with each other. Arizona v. U.S. , 567 U.S. 387, 132 S.Ct. 

2492, 2500 (2012). Pursuant to the Supremacy Clause, a contradiction between the two must be 

reconciled in favor of federal law, and only then, will the federal law preempt state or local 

legislation. U.S. Const. Art. VI, cl. 2; Gill v. JetBlue Airways Corp., 836 F. Supp.2d 33, 38 (D. 

Mass. 2011) (citing Crosby v. National Foreign Trade Council, 530 U.S. 363, 372 (2000).  

Congress may expressly preempt state and local law by clear and explicit language. 

Arizona 132 S.Ct. at 2500-01; Chamber of Commerce of United States of America v. Whiting, 

563 U.S. 582, 131 S.Ct. 1968, 1974-75 (2011). Where there is no express preemption provision 

contained in a statute, Congressional intent may still be inferred from a statutory framework that 

is so pervasive that there is no room for supplemental regulation. Arizona 132 S.Ct. at 2501 

(quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). Under such circumstances, 

it must be deduced that Congress intended the federal law to be the exclusive means for 
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governance on a particular subject, pursuant to the doctrine of field preemption. Arizona , 132 

S.Ct. at 2501; LCM Enterprises, Inc. v. Town of Dartmouth, 14 F.3d 675, 683 (1st Cir. 1994).  

Where there is no express or implied field preemption, a state or local provision may be 

preempted under the doctrine of conflict preemption where adherence to both federal and state 

law is an impossibility. Arizona, 132 S.Ct. at 2501, Florida Lime & Avocado Growers, Inc. v. 

Paul, 373 U.S. 132, 142-43 (1963). A state or local law will be preempted when it frustrates the 

purpose of the federal law. Arizona 132 S.Ct. at 2501; Hines v. Davidowitz, 312 US. 52, 64; 

Crosby, 530 U.S. 363 at 373.  

 Here, there can be no preemption of the Ordinance of any kind because the FAA has 

explicitly permitted local legislation concerning small unmanned aircraft in those areas that are 

traditionally regulated under municipal police powers. In furtherance of the mandate of the FAA 

Modernization Act, and in an effort to establish sustainable regulations for the safe operation of 

small unmanned aircraft, the FAA has expressly permitted municipalities to enter the field of 

aviation regulation. The Fact Sheet explicitly states that municipalities may regulate small 

unmanned aircraft within those areas that are generally and traditionally left to local regulation – 

privacy, noise, nuisance, trespass, land use, as enforced by local police. (See Ex. 14). In addition, 

the FAA’s Final Rule echoes this permissive approach to municipal regulation of small 

unmanned aircraft by stating that “certain legal aspects concerning small UAS use may be best 

addressed at the State or local level.” 81 Fed. Reg. 42063 § (III)(K)(6)(Preemption). 

 The FAA has explicitly permitted local regulation of drones in keeping with traditional 

municipal police powers. There can be no preemption when the FAA has given explicit 

permission to legislate. The Ordinance is, therefore, a valid exercise of authority and must be 

allowed to stand. 
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IV. The Ordinance is a Valid Exercise of Municipal Police Power and does not 

Implicate the Prohibitions of Any Federal Right to Travel. 

 

In Count III of the Complaint, Plaintiff has alleged that the Ordinance violates Plaintiff’s 

purported right of transit, thereby causing him economic harm, citing 49 U.S.C. § 40103. 

Plaintiff, however, misinterprets the purpose of § 40103, and misapplies it to the City’s 

Ordinance.  

The Ordinance does not infringe on any right of travel as referenced in the Aviation Act 

or within the rules and regulations of the FAA. Section 40103(a) contains a broad, blanket policy 

statement that the Federal Government has “exclusive sovereignty of airspace of the United 

States.” Section 40103 was originally enacted as part of the Airline Deregulation Act of 1978 for 

the purpose of promoting safe airline travel while promoting fair competition among airlines. 

New York Airlines, Inc. v. Dukes County, 623 F. Supp. 1435, 1441 (D. Mass. 1985) (discussing 

the legislative history of 49 U.C.S. § 1305, later re-codifed as 49 U.S.C. § 40103). Congress 

enacted § 40103 to “‘prevent conflicts and inconsistent regulations’ affecting airlines providing 

both intrastate and interstate service.” Id. at 1441-42; (quoting H.R. Rep. No. 95-1221, 95
th

 

Cong. 2d. Sess., reprinted in 1978 U.S. Code Cong. & Ad. News 3737, 3752). The stated 

purpose of § 40103 has no application to drones under the City’s Ordinance. 

Plaintiff’s interpretation of § 40103 as it relates to small unmanned aircraft is outdated, 

erroneous, and does not comport with the legislative history of the law, or recent legislation 

specifically addressing unmanned aircraft. New York Airlines, 623 F. Supp. at 1441-42; 14 CFR 

Part 107; 81 Fed. Reg. 40263; see also Ex. 14. The preemption provision contained in 49 U.S.C. 

§ 40103 pertains to the FAA’s sweeping authority in the area of airline safety, and more 

specifically, to the preemption of the FAA’s laws and regulations pertaining to air carriers, 
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commercial travel, and safety of commercial airlines within the navigable airspace. See New 

York Airlines, 623 F. Supp. at 1441-42. 

Contrary to Plaintiff’s assertions, the Fact Sheet at Ex. 14 and the Final Rule issued in 

connection with 14 C.F.R. Part 107 concisely observe that the exercise of traditional municipal 

police powers may coexist within the statutory framework set out by Congress and the FAA. See 

Town of Amherst v. Attorney General, 398 Mass. 793, 798 (1986) (mere existence of a 

commonality in statutory provisions does not require a finding of preemption). The FAA has 

authorized the City to govern the manner in which drones are operated within the City, for the 

purpose of protecting the safety, welfare and health of its residents. Bloom, 363 Mass. at 155. 

 The Ordinance fits squarely into a niche that the FAA has recognized, condoned, and 

codified. For these reasons, the Ordinance is a valid exercise of municipal police power, is not 

preempted by federal law, and must be allowed to stand. 

V. The Ordinance is a Valid Exercise of Municipal Police Power and is Not Preempted 

by State Statute.  

 

 In Count IV of the Complaint, Plaintiff alleges that the Ordinance violates Plaintiff’s 

purported right of navigation pursuant to M.G.L. c. 90 §§ 35 and 46, thereby causing him 

prospective economic harm. The City enacted the Ordinance within its authority, granted to it 

under the Home Rule Amendments to the Massachusetts Constitution. The statute at issue here, 

much like the federal regulations above, allows for local regulation. M.G.L. c. 90 § 46.  The 

Ordinance is, therefore, a valid exercise of municipal police power.  

 The determination of the validity of a local law requires an evaluation of the scope of 

authority under the Home Rule legislation. Of particular importance, more so than whether the 

City is permitted to regulate, is whether the legislature specifically prohibited local regulation in 

a particular area. City of Lynn, 472 Mass. at 526 (citing Wendell, 394 Mass. at 524). A local 
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action is deemed inconsistent with state law when there is legislative intent, either express or 

implied, to preclude the local ordinance. St. George Orthodox Cathedral of Western 

Massachusetts, Inc. v. Fire Dept. of Springfield, 462 Mass. 120, 125-26 (2012). Whether express 

or implied, the intent must be clear. Bloom, 363 Mass. at 155. An overlap in subject matter, 

alone, does not impute sufficient conflict to require preemption. Town of Amherst, 398 Mass. at 

798. All effort must be made to construe a local measure together with its state counterpart so as 

to give a supplementary meaning to both, in harmony with each other. Rushia v. Town of 

Ashburnham, 582 F. Supp. 900, 903 (D. Mass. 1983); Grace v. Town of Brookline, 379 Mass. 

43, 54 (1979).  

The heavy burden of proof lies with the challenger to show that the ordinance is 

inconsistent with state statute or the constitution. City of Lynn, 472 Mass. at 527; Springfield 

Preservation Trust, Inc. v. Springfield Library & Museums Ass’n., 447 Mass. 408, 418 (2006) 

(citing Grace, 379 Mass. at 49-50). The presumption favors validity, unless the challenger proves 

a conflict beyond a reasonable doubt. Grace, 379 Mass. At 49-50 (citing Crall v. Leominster, 362 

Mass. 95, 102 (1972)).  

Plaintiff asserts that the Ordinance infringes on a purported right to travel contained in 

the Massachusetts General Laws. M.G.L. c. 90 § 46. Plaintiff, however, as he does with the 

federal regulations above, similarly misapprehends the rights and obligations under the state 

statute. The statute states in pertinent part that flight: 

. . . within the navigable air space . . . shall be lawful unless at such a low 

altitude as to interfere with the then existing use to which the land or water 

or space of the land or water is put by the owner or occupant, or unless so 

conducted as to be imminently dangerous to persons or property lawfully 

on the land or water beneath. 

 

M.G.L. c. 90 § 46.  
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Here, as with assertions concerning 49 C.F.R. § 40103, above, Plaintiff overstates the 

scope of M.G.L. c. 90 § 46. This statute regulates the flight of air planes in navigable airspace, 

which is generally defined as having a floor of 500 feet. M.G.L. c. 90 § 35(p); see also Burnham 

v. Beverly Airways, 311 Mass. 628, 636 (1942) (flight of airplane below navigable airspace at 

500 ft. may constitute a nuisance) (Cf. Pearson v. Town of Plymouth, 44 Mass.App.Ct. 741 

(1998)(town prohibited from regulating airplanes over Great Pond where there was a specific 

prohibition against doing so under M.G.L. c. 131 § 45)). The purpose of the statute is to protect 

public safety in the navigable airspace over the Commonwealth, with respect to airplanes. 

Pearson, 44 Mass.App.Ct. at 745. Moreover, the statute carves out exceptions to the right to 

navigate that echo the permissive areas of municipal regulation by the FAA. See Ex. 13; 81 Fed. 

Reg. 40623 § (III)(K)(6). 

The Ordinance works in harmony with, and not in contravention of M.G.L. c. 90 § 46. 

The Ordinance regulates only those drones that fly below the generally accepted lower threshold 

of navigable airspace. (Ex. 2, 20-64 § (c)(1)(a)). The Ordinance only regulates those areas of the 

law that are traditionally within the scope of municipal police powers, such as nuisance and 

privacy. (Ex. 2, 20-64 §§ (c)(1)(a,c,e,f,g,i). Acting within this scope of authority, the Ordinance 

is purely supplementary to M.G.L. c. 90 § 46, and, therefore, must be deemed valid. See Rushia, 

582 F. Supp. at 903 (bylaw that supplements, rather than supplants is valid). 

For these reasons, the Ordinance is a valid exercise of municipal police power, is not 

preempted by state statute, and must be permitted to stand. 

VI. Plaintiff Sets Forth Arguments in Summary Judgment that Misapprehend the 

Ability of the City to Exercise its Municipal Police Powers. 

Plaintiff’s assertions as set forth in its Motion for Summary Judgment are misguided and 

fail to appreciate that the laws, regulations and rules of the FAA may coexist with the Ordinance.  
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Plaintiff fails to recognize that the Ordinance may be read and enforced in harmony with the 

FAA regulations concerning commercial unmanned aircraft. The expansive regulations 

concerning commercial unmanned drones leave ample room for the City to impose prohibitions 

on the operation of any unmanned aircraft with respect to issues of privacy, the use of City 

owned land, trespass, nuisance, and those matters generally within the jurisdiction of local law 

enforcement.  

The Ordinance does not regulate within the FAA’s sphere of authority in protecting 

navigable airspace and ensuring air safety.
4
 The Ordinance does not tread upon those matters that 

lay solely within the jurisdiction of the FAA, such as the certification of pilots or the requirement 

to pre-register flight plans, among others. 14 C.F.R., Part 107. Helicopters, balsa wood planes 

and flight paths are not regulated, here, as misconceived by Plaintiff.  The system of air 

classifications created by the FAA to prevent commercial airlines and manned aircraft has no 

bearing on the City’s ability to prohibit the use of a drone to take a photograph through a 

stranger’s second floor window without permission. (Ex. 2, 20-64 §§ (c)(1)(a, f, g)). Whether the 

FAA requires certain waivers for the operation of a commercial drone has no bearing on the 

City’s lawful requirement that any drone user, both commercial and personal, seek and obtain a 

permit before using City land to launch the aircraft. (Ex. 2, 20-64 § (d). The City must be able to 

maintain control over those areas it traditionally polices. Opinion of the Justices, 328 Mass. 674, 

676-677 (1952). 

Plaintiff’s allegations of preemption are legally untenable. A shared subject matter, alone, 

without clear intent, does not connote preemption. City of Wendell, 394 Mass. 518, 527-28. The 

invitation on the part of the FAA in conjunction with the limited parameters of the Ordinance 

                                                           
4
 Plaintiff’s reliance on Huerta v. Pirker is misplaced and does not command a different result. See N.T.S.B. Order 

No. EA-5730, dated November 18, 2014 (2014 WL 8095629). This decision predates the directive of the FAA that 

enables the City to enact the Ordinance. 
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renders the Legislation a valid exercise of Home Rule authority. For these reasons, the Ordinance 

is a valid exercise of municipal police power, and must be allowed to stand.  

VII. Conclusion 

This Ordinance is a manifestation of permission on the part of the FAA to fill a 

legislative void. FAA regulations and the City Ordinance do not conflict, but dovetail with each 

other, creating a holistic statutory framework. The Ordinance can, and should be, interpreted in 

harmony with all FAA laws and the regulations promulgated thereunder.  

For these reasons, the City respectfully requests that its Cross Motion for Summary 

Judgment be ALLOWED as to all claims against it and that Plaintiff’s Motion for Summary 

Judgment be DENIED. 

 

Respectfully submitted, 

 

DEFENDANT, 

CITY OF NEWTON,    

 

 By its attorneys, 

 

 

  /s/ Maura E. O’Keefe                                     

Donnalyn B. Lynch Kahn 

City Solicitor  

BBO #556609 

Maura E. O’Keefe 

Assistant City Solicitor 

BBO #674011 

City of Newton Law Department 

1000 Commonwealth Avenue 

Newton Centre, MA 02459 

mokeefe@newtonma.gov 

(617) 796-1240 
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