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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
MICHAEL S. SINGER,  
 
  Plaintiff,  
 v. 

CITY OF NEWTON, 
   
  Defendant. 
  

) 
) 
) 
) 
) 
) 
)
)
)
) 

 
     RESPONSE 
 
     Civil Action No. 1:17-CV-10071-WGY 
 

 
PLAINTIFF’S RESPONSE TO 

DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT 

 For reference, relevant provisions of City of Newton Ordinance 20-64, Pilotless Aircraft 

Operation (the “Ordinance”) are summarized here: 

Section / subsection 
Plaintiff’s notation 

Section / subsection 
City’s notation 

Nature of provision Status in this case 

(2) (b) Local drone registration, 
including drones under 55 
pounds and under 0.55 
pounds 
 

Disputed 

(3)(a)(i) (c)(1)(a) Presumptively prohibits 
flight over private property 
below altitude of 400 feet 
 

Disputed 

(3)(a)(ii) (c)(1)(b) Imposes a visual line-of-
sight operational rule 
 

Disputed 

(3)(a)(v) (c)(1)(e) Presumptively prohibits 
flight over public property 
(at any altitude) 
 

Disputed 

All others All others Invasion of privacy, 
surveillance, noise, 
recklessness, harassment, 
use of park land, operation 
over emergencies, etc. 

Not disputed 
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SYNOPSIS OF PLAINTIFF’S CASE 

The central question in this case is whether the disputed provisions of Newton’s Pilotless 

Aircraft ordinance (Section 20-64; the “Ordinance”) are impliedly preempted by the FAA 

Modernization and Reform Act (FMRA; Pub. L. No. 112-95) and the Federal Aviation Act (Pub. 

L. No. 85-726).  The case for preemption can be distilled as follows:  Unmanned aircraft are 

“aircraft” under federal law.  The Ordinance encroaches on airspace already regulated by federal 

law and the FAA.  Within that airspace, the Ordinance conflicts with federal rules on unmanned 

aircraft navigation, operation, and registration.  The Ordinance thwarts Congress’s desire for 

“integration of civil unmanned aircraft into the national airspace system.”  See FMRA § 332. 

This case also asks, in a question of first impression, whether the Ordinance violates 

Plaintiff’s rights of air navigation under 49 U.S.C. § 40103(a)(2) and Mass. Gen. Laws Ch. 90 §§ 

35 and 46.  These statutes derive from a natural, ancient, and common right of navigation in 

navigable waters and airways.  This right does not require a ship’s owner or pilot to be aboard; 

indeed, since well before the era of powered flight, the law has protected the floating of timber 

and flight of carrier pigeons.  The plain language and provenance of the federal and 

Massachusetts statutes make clear that they protect the passage of all aircraft, manned or 

unmanned, in the public highway of navigable airspace. 

Finally, in a matter raised in the City’s Answer and briefed by both parties, this case asks 

if the City lacked power to enact the Ordinance under the Home Rule Amendment, Mass. Const., 

amends., art. 89.  The City was powerless ab initio to regulate aircraft operations, for the General 

Court reserved this power—including the balancing of traditional municipal police powers and 

aviation development—to a state Aeronautics Commission.  See Mass. Gen. Law Ch. 90 § 39. 
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CLEAR ERRORS IN THE CITY’S MEMORANDUM 

1. The City Cites the Wrong Statute Number and Consequently, Inapplicable Case Law 

Part IV of the City’s Argument1 is directed to Plaintiff’s cause of action under 49 U.S.C. 

§ 40103(a)(2) (right of transit).  Before Title 49 was recodified, the relevant sentence of this 

statute was numbered as 49 App. U.S.C. § 1304. 

In a substantive error, the City states that 49 U.S.C. § 40103 was previously codified as 

49 U.S.C. § 1305 (City’s Memorandum at 12).  The City then mistakenly cites against Plaintiff a 

case about 49 U.S.C. § 1305, New York Airlines v. Dukes County, 623 F. Supp. 1435 (D. Mass. 

1985).  Because 49 U.S.C. § 1305 has no relation to 49 U.S.C. § 40103 or Plaintiff’s causes of 

action, New York Airlines is inapposite. 

Also, the City incorrectly states that “Section 40103 was originally enacted as part of the 

Airline Deregulation Act [ADA] of 1978 for the purpose of promoting safe airline travel while 

promoting fair competition among airlines.”  In fact, 49 U.S.C. § 40103 was enacted with the 

Federal Aviation Act of 1958.  The ADA did not create or amend 49 U.S.C. § 40103. 

For further clarity:  49 U.S.C. § 1305, which the City seizes upon, was recodified as 49 

U.S.C. § 41713, a statute Plaintiff has never invoked.  Plaintiff’s case does not rely on 

preemption of airline prices, routes, or services. 

2. The City Mischaracterizes Its Flight Restriction as a Land Use Restriction 

The City’s Memorandum (bottom paragraph at 6) incorrectly describes subsection 

(3)(a)(v) of the Ordinance, also called (c)(1)(e), as a land use restriction.  To the contrary, the 

text in the Ordinance restricts flight:  “No pilotless aircraft shall be operated … over any school, 

school grounds, or other City property …” (emphasis added). 

																																																								
1 City’s Memorandum (Doc. No. 40) at 12. 

Case 1:17-cv-10071-WGY   Document 50   Filed 05/12/17   Page 6 of 13



  3 

RESPONSE TO THE CITY’S ARGUMENTS 

This response will make five basic points:  (1) The City neglects the controlling 

precedent in this case.  (2) The City avoids the topic of national, navigable, and controlled 

airspace.  (3) The FAA did not give the City of Newton an “explicit grant of authority” to “co-

regulate” aircraft navigation, operation, and registration.  (4) The City’s own records undermine 

its defense of local drone registration.  (5) The Home Rule Amendment, Mass. Gen. Law Ch. 90 

§ 39, and Pearson render the City powerless to regulate aircraft operations. 

1.  The City Neglects the Controlling Precedent in this Case.  

 The City concedes that unmanned aircraft are “aircraft” under federal law.  It is therefore 

noteworthy that the City fails to address the controlling precedent.  From Burbank v. Lockheed 

Air Terminal, 411 U.S. 624, 650 (1973):  “the flight of aircraft has been preempted by the 

Federal Government.”  “State and local governments will remain unable to use their police 

powers … by regulating the flight of aircraft.” Id. at 649.  From French v. Pan Am Express, 869 

F.2d 1, 5 (1st Cir. 1989):  “the Federal Aviation Act was passed by Congress for the purpose of 

centralizing in a single authority—indeed, in one administrator—the power to frame rules for the 

safe and efficient use of the nation’s airspace” (internal citations and punctuation omitted). 

2.  The City Avoids the Topic of National, Navigable, and Controlled Airspace 

No sensible discussion on the Ordinance can be had without a technical examination of 

the airspace it purports to control.  With his opening memorandum (Doc. No. 35), Plaintiff 

devoted 1,000 words and various charts to explain how the Ordinance encroaches on national, 

navigable, and controlled airspace over Newton.  National airspace is not for a city to cordon off 

or to expropriate for private landowners.  Navigable airspace is a public highway where manned 
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and unmanned aircraft must abide by FAA rules.  Controlled airspace, where airliners ply, is 

under the exclusive supervision of Air Traffic Control (ATC), e.g., Boston Logan ATC. 

  To Plaintiff’s profound disappointment, the City eschews the topic.  The City did not 

deny, much less rebut, Plaintiff’s showing that the Ordinance encroaches on national airspace 

and controlled airspace for Boston Logan Airport.  The City’s only comment on airspace 

classification is that, with reference to an airplane, “navigable airspace … is generally defined as 

having a floor of 500 feet” (City’s Memorandum at 15; emphasis added).2  This hardly 

overcomes Plaintiff’s showing that helicopters, and thus navigable airspace, exist well below the 

altitude of 400 feet over parts of Newton.  See Plaintiff’s Memorandum, Doc. No. 35 at 8. 

3.  The FAA Did Not Give the City an “Explicit Grant of Authority” to “Co-Regulate” 

Aircraft Navigation, Operation, and Registration.  

The City’s Memorandum (at 8) contends that the FAA made “an explicit grant of 

authority directed to [the City] to co-regulate unmanned aircraft”.  This would have required the 

FAA to delegate statutory federal powers to Newton, including the ability to impose express 

regulations on aircraft altitude, overflight, visual line of sight, interference with manned aircraft, 

and registration as a condition for operation.  The City does not substantiate this “grant of 

authority” with a federal statute or FAA regulation.  Instead, it relies on a passage from the 

Federal Register.  See 81 Fed. Reg. 42063 § (III)(K)(6).  The City quotes it thus: 

Certain aspects3 concerning small UAS use may be best addressed at the State or local 
level….  laws traditionally related to state and local police power – including land use, 
zoning, privacy, trespass, and law enforcement operations - generally are not subject to 
Federal regulation. 

																																																								
2 The City cites Burnham v. Beverly Airways, 311 Mass. 628, 636 (1942); however, the bounds 
of navigable airspace in that case were superseded by the Federal Aviation Act of 1958 as well 
as new rules for helicopters.  Compare 49 U.S.C. §  40102(a)(32) with Civil Aeronautics Act, 
Pub. L. No. 75-706 § 1(24) (1938).  See also 14 C.F.R. §  91.119(d). 
3 The text appears in the Federal Register as “certain legal aspects”. 
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(City’s Memorandum, block quote at 9). 

The problem with the City’s quote is that the use of ellipses skips 239 words that, if included, 

defeat the City’s argument.  Here is the same passage without ellipses: 

certain legal aspects concerning small UAS use may be best addressed at the State or 
local level.  For example, State law and other legal protections for individual privacy may 
provide recourse for a person whose privacy may be affected through another person's 
use of a UAS. 
  
On December 17, 2015, the FAA Chief Counsel and the Director of the FAA’s UAS 
Integration Office issued a Fact Sheet on State and Local Regulation of Unmanned 
Aircraft Systems (UAS).  The Fact Sheet is intended to serve as a guide for State and 
local governments as they respond to the increased use of UAS in the national airspace. It 
summarizes well-established legal principles as to the Federal responsibility for 
regulating the operation or flight of aircraft, which includes, as a matter of law, UAS.  
The Fact Sheet also summarizes the Federal responsibility for ensuring the safety of 
flight as well as the safety of people and property on the ground as a result of the 
operation of aircraft.  Substantial air safety issues are implicated when State or local 
governments attempt to regulate the operation of aircraft in the national airspace.  The 
Fact Sheet provides examples of State and local laws affecting UAS for which 
consultation with the FAA is recommended and those that are likely to fall within State 
and local government authority.  For example, consultation with FAA is recommended 
when State or local governments enact operational UAS restrictions on flight altitude, 
flight paths; operational bans; or any regulation of the navigable airspace.  The Fact Sheet 
also notes that laws traditionally related to State and local police power—including land 
use, zoning, privacy, trespass, and law enforcement operations—generally are not subject 
to Federal regulation. 
 
81 Fed. Reg. 42063 § (III)(K)(6) (text omitted by City’s ellipses shown in blue). 
 

Thus, the FAA’s Final Rule describes two kinds of drone law.  One kind, which the City selects 

for quotation, is laws “traditionally related to State and local police power.”  The second kind, 

which the City omits from quotation, and for which the FAA requests consultation, includes 

“operational UAS restrictions on flight altitude, flight paths; operational bans; or any regulation 

of the navigable airspace.”  The City also omits the FAA’s warning that “[s]ubstantial air safety 
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issues are implicated when State or local governments attempt to regulate the operation of 

aircraft in the national airspace.”  Of note, the City did not discuss the Ordinance with the FAA.4   

4.  The City’s Own Records Undermine Its Defense of Local Drone Registration. 

 The FAA has stated that a key purpose of its federal unmanned aircraft registry “is to 

provide FAA and local law enforcement agencies the immediate ability to quickly connect 

individuals to their aircraft with the fewest number of steps possible.”5  An FAA guide on 

unmanned aircraft for local police officers (Exhibit 20) states:  “If you need immediate assistance 

from the FAA call (202) 267-3333”.  This number is for the FAA’s Operations Center, staffed 24 

hours a day. 

At the same time, the FAA has determined that municipalities should not unilaterally 

impose a local registration requirement: 

Because Federal registration is the exclusive means for registering UAS for purposes of 
operating an aircraft in navigable airspace, no state or local government may impose an 
additional registration requirement on the operation of UAS in navigable airspace without 
first obtaining FAA approval.6 
 

Without FAA approval7 the City passed section (2) of the Ordinance, also called section (b), 

which requires local registration “prior to operation.”  The rule has no dimensional bounds and 

inherently restricts operations in navigable airspace. 

To defend its action, the City now contends that it cannot depend on the FAA to do as 

promised: “[a]fter consulting with a local representative of the FAA, the Police Department 

																																																								
4 Doc. No. 46 Attachment 2, City’s Answer to Request for Admission No. 8.   
5 Registration and Marking Requirements for Small Unmanned Aircraft [Final Rule], 80 Fed. 
Reg. 78594, 78619 (Dec. 16, 2015) (amending 14 C.F.R. Parts 1, 45, 47, et al.) (emphasis 
added). 
6 The FAA’s UAS Fact Sheet (Doc. No. 40 Attachment 15, City’s Exhibit 14 at 2) 
7 Doc. No. 46 Attachment 2, City’s Answer to Request for Admission No. 8.   
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learned that access to the federal registration for investigatory purposes would be limited, at 

best.” (Doc. No. 40 at 4, footnote 3; citing City’s own answer to Plaintiff’s interrogatory).   

 The City’s own records undermine this defense.  “The Police Chief is comfortable that if 

there is some misuse of a drone, the owner can be identified through the FAA registration.” 

(Doc. No. 40 Attachment 9, City’s Exhibit 8 at 2).  When the Police Department sent a routine 

email to inquire with the FAA about access to the drone database, the FAA responded within 42 

minutes and confirmed that it would search the database upon request.  See Exhibit 21.   

5.  The Home Rule Amendment, Mass. Gen. Law Ch. 90 § 39 and Pearson Render the City 

Powerless to Regulate Aircraft Operations.   

The City insists that the Ordinance—with its rules on aircraft navigation, operation, and 

registration—“goes no further that the well-settled boundaries of its authority under the 

Massachusetts Home Rule Amendment.”  City’s Memorandum at 10.   It is therefore proper to 

survey those boundaries.  Article 89 of the Amendments to the Massachusetts Constitution only 

endows the City with powers that are “not inconsistent with the … laws enacted by the general 

court.”  See Bloom v. City of Worcester, 363 Mass. 136 (1973).  Plaintiff has shown that the 

General Court created a state Aeronautics Commission to exercise the Commonwealth’s aircraft-

related powers.  See Mass. Gen. Law Ch. 90 § 39; Plaintiff’s Memorandum, Doc. No. 35 at 17. 

 A case cited by the City explains the effect of the Commission on municipal powers: 

the task of the commission … is to modulate the need for public safety … with the public 
interest in developing aeronautics in the Commonwealth. The Legislature has determined 
that this complex task is one that the commission is especially suited to perform and that 
cities and towns are less suited to accomplish. While cities and towns are certainly 
competent to deal with issues of public safety, they have no reason to be dedicated to the 
development of aeronautics in the Commonwealth. 

We conclude that the intent of the Legislature is clear: only the commission may consider 
and evaluate the competing claims of public safety and the development of aeronautics, 
and, with those considerations in mind, appraise the town’s by-law in prohibiting the use 
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and operation of aircraft … The proviso permits no exception; there is no room for 
unilateral, local regulation in this area. 

Pearson v. Town of Plymouth, 44 Mass. App. Ct. 741, 745 (1998) (emphasis in original). 

The Pearson decision is directly on point and sufficient in itself to find that the City lacked 

power ab initio to enact the disputed provisions of the Ordinance. 

CONCLUSION 

As Plaintiff has stated from the start of this case, the City of Newton can and should 

prohibit invasions of privacy or disturbance of peace that result from the misuse of drones.  That 

is not what this case is about. 

Instead, this case is about whether the mere intent to protect peace and privacy empowers 

Newton to restrain federally registered aircraft in federally regulated airspace; to impose its own 

rules on “altitude,” “interfere[nce] with manned aircraft,” “operat[ion]”, “registration”, and 

“distance beyond the visual line of sight”; to dictate the operational decisions of federally 

certified pilots; and to ban, if it so chooses, the transit of unmanned aircraft at any altitude over 

the City.  See Ordinance section (3)(a)(v), also called (c)(1)(e). 

 If Newton were correct, every city, town, and hamlet in the Union—all 40,000 of 

them—could exercise such powers in an uncoordinated fashion, without any concern for the 

collective effects on manned and unmanned aircraft safety, airspace efficiency, commerce, 

science, innovation, and public policy. 

Newton’s restraints on unmanned aircraft are not what Congress intended.  The 

challenged provisions of the Ordinance are antithetical to FMRA § 332 and cannot be reconciled 

with the FAA’s exclusive powers.  See 49 U.S.C. §§ 106(f)(2) and (g)(1), 40103, 44701, 44703. 

During notice-and-comment rulemaking for 14 C.F.R. Part 107, the FAA reviewed over 

4,600 public comments.  Commentators included the cities of Arlington (Texas), Denver, Los 
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Angeles, Menlo Park (California), and Minneapolis; state agencies of California, Florida, 

Georgia, New Hampshire, New York, North Dakota, Oklahoma, Oregon, South Carolina, South 

Dakota, Virginia, and Wisconsin; and the Northern Arapaho and Nez Perce Tribes.  Had it 

wished, Newton could have joined these cities, states, and tribes in a rational discussion.  At the 

very least, Newton’s attorneys could have honored the FAA’s request to consult with the FAA’s 

Office of Chief Counsel. 

Congress and the FAA understand that society will pay an insidious price if 

municipalities create a patchwork of rules that force unmanned aircraft to climb, descend, and 

weave around in irrational ways.  Air traffic efficiency will suffer; inconsistent rules will confuse 

operators and could place unmanned and manned aircraft in conflict; municipal boundaries could 

become hazard zones for midair collisions. 

The challenged provisions of the Ordinance should be struck down for three independent 

reasons:  federal preemption, violation of statutory rights of navigation, and lack of power under 

Home Rule.  The City has failed to overcome these reasons.  Plaintiff respectfully requests the 

Court grant his Motion for Summary Judgment and the relief requested therein. 

      Respectfully submitted, 

Dated: May 12, 2017     /s/ Michael S. Singer 
Michael S. Singer, pro se 

       241 Nahanton Street 
       Newton, MA  02459 
       617-388-2132 
       mike_remote@hotmail.com 
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